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Names and Addresses of Solicitors of Record

Messrs. PATTERSON & HEYFRON, Missoula,

Montana, and

Messrs. RUSSELL, MADEEN & BARRON,
Missoula, Montana,

Solicitors for Complainant and Appellant.

JOHN L. SLATTERY, Esq., United States

Attorney for the District of Montana, Helena,

Montana, and

RONALD HIGGINS, Esq., and W. H. MEIGS,
Esq., Assistant United States Attorneys for the

District of Montana, Helena, Montana,

Solicitors for Defendant and Appellee.

In the District Court of the United States, District

of Montana.

No. 193—IN EQUITY.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

BE IT REMEMBERED, that on April 23, 1921,

bill of complaint was filed herein ; in the words and

figures following, to wit: [1*]

*Page-number appearing at foot of page of original certified Transcript

of Record.
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In the District Court of the United States, for the

District of Montana.

SARAH POOL,
Plaintiff,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Bill in Equity.

Your petitioner, Sarah Pool, respectfully shows

to the Court as follows, to wit:

I.

That she is a citizen of the United States and of

the State of Montana, and resides in Missoula

County, Montana, and is, and at all times herein-

after mentioned has been, the lawful wife of Prank

E. Pool, and as his wife, has been living with said

Frank E. Pool.

II.

That the defendant is the duly appointed, quali-

fied and acting Collector of Internal Revenue for

the District and State of Montana.

III.

That for a long time prior to the fourteenth day

of April, 1921, the plaintiff in this action, was the

owner and holder of two certain certificates of de-

posit, one for the sum of Thirteen Hundred

($1300.00) Dollars, and the other for the sum of

One Thousand ($1000.00) Dollars, totaling Twenty-
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three Hundred ($2300.00) Dollars, in the Missoula

Trust and Savings Bank, in the City of Missoula,

and State of Montana, and that such certificates of

deposit were and are, the sole and individual

property of this petitioner.

IV.

That on or about the fourteenth day of April,

1921, the defendant in this action, as Collector of

Internal Revenue for the District of Montana,

wrongfully, illegally and without authority therefor,

attached by distraint said certificates of deposit and

has notified and instructed the said Bank, holding

said certificates of deposit, to retain the same in the

custody of said Bank, and not deliver them to the

petitioner herein. That the said Collector of In-

ternal Revenue in pursuance of such attachment and

warrant of distraint, has given notice and threat-

ened and does now threaten to, and will unless

restrained, [2] on the eleventh day of May, A. D.

1921, sell said certificates of deposit, to satisfy a

purported claim against the husband of this petii-

tioner, Frank E. Pool.

V.

That said pretended warrant for distraint is and

was issued and levied upon the said premises under

and upon the pretended claim that your petitioner's

husband was chargeable with and indebted to the

United States for taxes and penalties pui'ported to

have been assessed and charged against him by the

defendant, for alleged violation of the Internal Re-

venue Laws of the United States, by the illicit man-
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ufacture of intoxicating liquors, but your petitioner,

upon her oath alleges and shows to the Court that

she is not liable for any taxes or penalties for vio-

lation of said laws ; that no taxes have been assessed

against her by the United States, or any of its offi-

cers, and that your petitioner is not liable or

chargeable with any taxes or penalties; and that

said purported warrant of distraint, and the pro-

ceedings thereunder are not based upon any tax,

but upon a penalty or fine purported to be imposed

against your petitioner's husband for violation of

laws, and your petitioner further alleges that said

warrant for distraint was without authority of law,

wrongfully issued, and wrongfully and illegally

levied upon the property of your petitioner ; and

that the threatened sale of said property is wrong-

ful and without authority of law^, and if permitted

to be consummated by sale, will work a grevious

hardship and irreparable injury to your petitioner.

VI.

That no civil or criminal suit or action has been

commenced by said defendant to determine your pe-

titioner's liability to any tax or penaltj^.

VII.

That your petitioner has no personal property,

nor any fund with which to pay said pretended

claim of said defendant, and is unable to pay the

same, and that if said property is sold as threat-

ened, your petitioner will be deprived thereof with-

out due process of law.
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VIII.

That the proposed action of the defendant in sell-

ing said property, as hereinbefore set forth, without

your petitioner having a day in [3] Court or

opportunity to have her rights heard and deter-

mined by a competent court, is in violation of and

contrary to the Fifth Amendment to the Constitu-

tion of the United States and the Bill of Rights, and

constitutes taking her property without due process

of law, and that this plaintiff has no adequate or

speedy remedy at law.

IX.

That the proposed action of the defendant in sell-

ing the said property, and the said pretended war-

rant and levy of distraint as hereinbefore set forth,

is in truth and in fact a punishment of your peti-

tioner for her husband's crime in operating an illicit

still and otherwise violatingt he National Prohibi-

tion Act, without a trial by jury and if the same

be committed, your petitioner will be punished for

an offense which she has never committed, and

which she is not charged, or alleged to have

committed.

X.

That your petitioner is advised by her attorneys

and believes it to be true that it is impossible to

serve the required notice of five days upon the

defendant, of the application of her injunction but

in absolute good faith asks the Court to make such

injunction temporary and preluninary until such

time as notice can be given and hearing had thereon.
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WHEREFOEE, This petitioner prays this Hon-

orable Court for an order restraining and enjoining

the defendant, James A. Walsh, Collector of In-

ternal Revenue for the District of Montana, from

any further proceedings whatsoever in pursuance

of the said pretended writ of attachment and war-

rant for distraint, and from selling, or attempting

to sell said certificates of deposit, and that upon

the answer and return of the defendant, that the

Court decree and direct that said certificates of de-

posit be forthwith, delivered to this petitioner, and

that she have and recover her costs and disburse-

ments herein.

PATTERSON and HEYFRON,
RUSSELL, MADEEN & BARRON,

Solicitors and Attorneys for Complainant.

State of Montana,

County of Missoula,—ss.

Sarah Pool, being first duly sworn upon oath,

deposes and says: [4]

That she is the complainant named and men-

tioned in the above and foregoing bill in equity;

that she has read the same and knows the contents

thereof, and that the same is true of her own

knowledge.

SARAH POOLE.
Subscribed and sworn to before me this 22d day

or April, A. D. 1921.

[Notarial Seal] DAN J. HEYFRON,
Notary Public for Montana, Residing at Missoula,

Therein.
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My commission expires October 25, 1921.

Filed April 23, 1921. C. R. Garlow, Clerk.

Service accepted and copy received April 23,

1921.

GEORGE F. SHELTON,
United States Attorney.

Thereafter, on April 23, 1921, order to show cause

and temporary restraining order was filed herein,

being in the words and figures following, to wit:

[5]

In the District Court of the United States for the

District of Montana.

SARAH POOL,
Plaintiff,

vs.

JAMES A. AVALSH, as Collector of Internal

Revenue,

Defendant.

Order to Show Cause and Temporary Restraining

Order.

The complainant having filed her verified bill of

complaint in this court against the defendant above

named praying for a preliminary injunction, re-

straining and enjoining the defendant from levying

upon, selling and disposing of her personal prop-

erty, consisting of two certificates of deposit, in

the Missoula Trust and Savings Bank, in the City
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of Missoula, and State of Montana, and this Court

having duly read and considered said bill of com-

plaint,

—

IT IS HEREBY OEDERED, That the defend-

ant James A. Walsh, above named, show cause be-

fore this court in the courtroom of said court at

Helena, Montana, on the 27th day of April, 1921,

at ten o'clock in the forenoon of that day, why he,

the said defendant, and all persons acting by,

through or under him, should not be restrained and

enjoined in accordance with the prayer in said bill

of complaint contained, to wit:

"For an order restraining and enjoining the

defendant, James A. Walsh, Collector of Inter-

nal Revenue for the District of Montana, from

any further proceedings whatsoever in pursu-

ance of the said pretended writ of attachment

and warrant for distraint, and from selling,

or attempting to sell, said certificates of deposit,

and that upon the answer and return of the

defendant, that the Court decree and direct

that said certificates of deposit be forthwith

delivered to this petitioner and that she have

and recover her costs and disbursements

herein."

Let a copy of this order, and a copy of the bill

of complaint be forthwith served upon the above-

named defendant, James A. Walsh, by the marshal

of this court.

Entered this ,23d day of April, A. D. 1921.

BOURQUIN,
Judge.
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Keceived copy and service accepted April 23d,

1921.

GEORGE F. SHELTON,
United States Attorney.

Filed April 23, 1921. C. E. Garlow, Clerk. [6]

Thereafter, on April 27, 1921, answer to order

to show cause was duly filed herein, in the words

and figures following, to wit:

In the District Court of the United States, District

of Montana.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Answer to Plaintiff's Order to Show Cause.

Now^ comes James A. Walsh, Collector of Internal

Revenue, and for reply to the order to show cause

heretofore issued, avers as follows:

That he is the duly appointed, qualified and act-

ing Collector of Internal Revenue for the State and

District of Montana; that there was duly imposed

by the Commissioner of Internal Revenue, pursuant

to law, a tax upon the said Sarah Pool, the plain-

tiff above named, under the Revenue Laws of the

United States.
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That a warrant of distraint was issued for the

collection of said tax, pursuant to law, by James

A. Walsh, Collector of Internal Revenue for the

District of Montana, as aforesaid and duly levied

upon the property mentioned and described in the

plaintiff's bill in equity, filed herein.

That pursuant to the authority vested in him as

Collector of Internal Revenue, the said James A.

Walsh advertised the said certificates of deposit in

said complaint mentioned, for sale, and published

notice thereof as required by law.

That this suit is brought to restrain the said Col-

lector of Internal Revenue from proceeding with

the said sale in his efforts to collect the said tax

so imposed, as aforesaid, upon the said plaintiff,

Sarah Pool, and not otherwise.

That the said Sarah Pool has not paid the said

tax or any part thereof, and the same is wholly un-

collected at this time.

That the Court has no jurisdiction to restrain the

said collection of said tax so imposed, as aforesaid,

and the said order to show cause should be denied,

and the restraining order heretofore issued should

))e vacated.

GEORGE P. SHELTON,
United States Attorney, District of Montana. [7]

United States of America,

District of Montana,—ss.

James A. Walsh, being first duly sworn, on oath

deposes and says:

That he is the duly appointed, qualified and acting
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Collector of Internal Revenue for the District of

Montana, and as such makes this verification to the

foregoing answer to plaintiff's order to show cause;

that he knows the contents thereof, and that the

same is true to the best of his knowledge, informa-

tion and belief.

JAS. A. WALSH.

Subscribed and sworn to before me this 27th day

of April, 1921.

[Seal] C. R. GARLOW,
Clerk.

Filed April 27, 1921. C. R. Garlow, Clerk.

Thereafter, on April 27, 1921, m^otion ro dismiss

the bill of complaint was duly filed herein, being in

the words and figures following, to wit: [8]

In the District Court of the United States, District

of Montana.

SARAH POOL,
Plaintiff,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Motion to Dismiss Bill of Complaint.

Now comes the above-named defendant, and pur-

suant to ecjuity Rule No. 29, moves the Court to

dismiss the bill of complaint herein, for the reason
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that it appears upon the face of the complaint that

the suit is brought for a purpose expressly forbid-

den by law, and that the Court has no jurisdiction

to proceed the said suit.

GEORGE F. SHELTON,
United States Attorney, District of Montana.

Dated this 27th day of April, 1921.

Received copy April 27, 1921.

RUSSELL, MADEEX & BARRON,
PATTERSON & HEYFRON,

Attorneys for Plaintiff.

Filed April 27, 1921. C. R. Garlow, Clerk. [9]

Thereafter, on May 3d, 1921, the cause was duly

heard and submitted to the Court, the record

thereof being as follows, to wit:

In the District Court of the United States in and

for the District of Montana.

No. 193.

SARAH POOLE
vs.

JAS. A. WALSH,
Collector, etc.

Heaxing.

This cause came on regularly for hearing this day

on the order to show cause heretofore continued

until this date, C. A. Russell, Esq., appearing for

the plaintiff, and Geo. F. Shelton, Esq., appearing
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for the defendant. Thereupon Sarah Poole was

sworn and examined as a witness for plaintiff, and

two notices and demands introduced in evidence,

whereupon plaintiff rested. Thereupon James A.

Walsh was sworn and examined as a witness for

defendant; a copy of warrant, a tax lien, a letter

and assessment list, introduced, whereupon the evi-

dence being closed, the matter was argued and sub-

mitted and by the Court taken under advisement.

Entered in open court this 3d day of May, A. D.

1921.

C. R. GAELOW,
Clerk. [10]

Thereafter, on May 9th, 1921, Court ordered that

injunction be denied and suit dismissed, the record

thereof being as follows, to wit:

In the District Court of the United States in and

for the District of Montana.

No. 193.

SARAH POOLE
vs.

JAS. A. WALSH,
Col. Intr. Rev.

Order Denying Injunction and Dismissing Suit.

This matter heretofore duly heard and submitted

to the Court came on at this time for judgment and

decision. Thereupon, the Court, after due consid-
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eration, ordered that injunction be denied and suit

dismissed, in accordance with written decision filed.

Entered in open court this 9th day of May, A. D.

1921.

C. R. GARLOW,
Clerk. [11]

Thereafter, on May 9, 1921, Court filed its deci-

sion as follows, to wit:

POOL
vs.

WALSH, Collector.

Decision.

Plaintiff seeks to enjoin defendant from collect-

ing certain taxes and penalties assessed and levied

agrainst her by the Commissioner of Internal Rev-

enue, based upon her alleged distillation of intoxi-

cating liquors. She alleges the taxes and penalties

are illegal and not owed by her, in that she never

engaged in any said operations of distillation, and

also that the collection by distraint is oppressive and

a hardship.

The statute is, '^no suit for the purpose of re-

straining the assessment or collection of any tax

shall be maintained in any court." Sec. 3224, R. S.

U. :S.

The statute is a bar to the suit. Plaintiff has

a remedy in the statutes that provide she shall pay

the tax, apply to the Commissioner for refund, then

sue to recover. This is exclusive, and justified by
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the necessity of revenue to cany on the Govern-

ment, the collection of which must not be prevented

even temporarily by injunction.

The Supreme Court decisions are conclusive.

See Dodge vs. Osburn, 240 U. S. 119.

Snyder vs. Marks, 109 U. S. 189.

In the first case, plaintiff alleged the tax law was

unconstitutional, and in the second case he alleged

he was not a member of the firm upon which the

tax w^as levied. In brief, that the tax was illegal

and not owed, and injunction denied in both. In

assessment and levy of taxes the Commissioner acts

judicially, determines for himself who is and who

is not taxable, and his decision controls until suit

after payment and to recover. The Commissioner

makes the assessment. He is not limited to the

collector's report of taxable persons made to him,

but is authorized and directed to assess and other-

wise discovered by him and which the collector has

failed to report. Our C. C. A. indicates the taxes

and penalties can now be assessed and collected as

before prohibition.

Farley vs. U. S., 269 Fed. 723.

(See Id. 153.) [12]

So it is not a case of no law for the tax, and mere

arbitrary and illegal action by the Commissioner.

Injunction denied; suit dismissed.

May 9, 1921.

BOURQUIN,
Judge.

Filed May 9, 1921. C. R. Garlow, Clerk. By H.

H. Walker, Deputy. [13]
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Thereafter, on May 10, 1921, decree was duly filed

and entered herein, being in the words and figures

following, to wit:

In the District Court of the United States, District

of Montana.

No. 193.

SARAH POOL,
Plaintiff,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Decree.

This cause coming on to be heard, upon the mo-

tion of the defendant to dismiss the bill, and the

case having been argued by counsel and submitted

to the Court for decision, and at the same time the

application of the plaintiff for a restraining order

herein pending, the suit having also come on to be

heard, and the law and the premises being fully

understood by the Court,

—

IT IS ORDERED, ADJUDGED AND DE-

CREED that the application of the plaintiff for a

restraining order herein be denied, and the motion

of the defendant to dismiss the bill herein is hereby

granted.

WHEREFORE, IT IS ORDERED, AD-

JUDGED AND DECREED that the bill of com-

plaint herein be and the same is hereby dismissed.
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Dated this lOtli day of May, 1921.

BOURQUIN,
Judge.

Filed May 10, 1921. C. R. Garlow, Clerk.

Thereafter, on May 31st, 1921, petition for appeal

was duly filed herein, being in the words and figures

following, to wit: [14]

In the District Court of the United States for the

District of Montana.

IN EQUITY.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Petition for Appeal.

To the Honorable GEORGE M. BOURQUIN, Dis-

trict Judge:

The above-named plaintiff, Sarah Poole, feeling

aggrieved by the decree rendered and entered in

the above-entitled cause on the 9th day of May,

1921, does hereby appeal from said decree to the

Circuit Court of Appeals for the Ninth Circuit, for

the reasons and upon the grounds set forth in the

assignment of errors filed herewith, and she prays

that her appeal be allowed, and that citation be
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issued as provided by law and that a transcript of

the records, proceedings and documents upon which

said decree was based, duly authenticated, be sent

to the United States Circuit Court of Appeals sit-

ting at San Francisco, under the rules of such court

in such case made and provided.

And your petitioner further prays that the

proper order relating to the required security to be

required of her be made.

DAN J. HEYFRON,
RUSSELL, MADEEN & BARRON,

Solicitors and Counsel for Complainant and Appel-

lant.

DAN J. HEYFRON and

RUSSELL, MADEEN & BARRON,
Missoula, Montana.

Filed May 31st, 1921. C. R. Garlow, Clerk.

Thereafter, on May 31, 1921, assignment of errors

was duly filed herein, being in the words and fig-

ures following, to wit: [15]

In the District Court of the United States for the

District of Montana.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,
Defendant.
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Assignment of Errors.

Comes now the complainant in the above-entitled

cause and files the following assignment of errors

upon which she will rely upon her prosecution of

the appeal in the above-entitled cause from the

decree made by this Honorable Court on the 9th day

of May, 1921, dismissing complainant's bill of com-

plaint.

I.

The Honorable United States District Court for

the District of Montana erred in dismissing com-

plainant's suit.

II.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that section 3224, Revised Statutes of the

United States, precludes complainant and appellant

from relief by injunction.

III.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that the charges and assessments described and

set forth in the warrant for distraint annexed to

the bill of complaint, are taxes and assessable as

taxes, and collectible by warrant for distraint, and

in dismissing plaintiff's bill of complaint on that

ground.

IV.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that the charges and impositions mentioned and
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set forth in Title II, Section 35, of the National

Prohibition Act are taxes and may be enforced by

sale of complainant's property by warrant for dis-

traint and in dismissing complainant's bill of com-

plaint on that ground. [16]

V.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that a sale of plaintiff's property under the levy

of a warrant for distraint by the Collector of In-

ternal Revenue for the District of Montana, without

any action in court, and without giving the plaintiff

a day in court, or opportunity to be heard is not

illegal and without authority of law, and is not

violative of the Constitution of the United States

particularly the Fifth, Sixth, Eighth and Eighteenth

Amendments and in dismissing plaintiff's bill of

complaint on that ground.

VI.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that plaintiff's only remedy is that of payment

of the tax, and penalty, and suing for a refund of

such payment and in dismissing plaintiff's suit on

that ground.

VII.

The Honorable United States District Court for

the District of Montana erred in holding and decid-

ing that complainant's bill in equity did not state a

cause of action entitling plaintiff to the relief

sought.
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VIII.

The Honorable United States District Court for

the District of Montana erred in dismissing com-

plainant's suit on the ground and for the reasons

that in law and equity plaintiff is entitled to the re-

lief sought.

DAN J. HEYFRON,
RUSSELL, MADEEN & BARRON,

Solicitors and Attorneys for Complainant and

Appellant.

DAN J. HEYFRON,
RUSSELL, MADEEN & BARRON,

Solicitors and Attorneys for Complainant

and Appellant, Missoula, Montana.

Filed May 31, 19,21. C. R. Garlow, Clerk. [17]

Thereafter, on June 3, 1921, order allowing ap-

peal was duly filed herein, being in the words and

figures following, to wit

:

In the District Court of the United States, District

of Montana.

IN EQUITY.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.
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Order Allowing Appeal.

On motion of Dan J. Heyfron and Chas. A. Rus-

sell, solicitors and counsel for complainant,

IT IS HEREBY ORDERED that an appeal to

the Circuit Court of Appeals of the United States

from the decree heretofore filed and entered herein

be and the same is hereby allowed and that a cer-

tified transcript of the record and all procedings

be forthwith transmitted to said Circuit Court of

Appeals at San Francisco.

IT IS FURTHER ORDERED that the bond on

appeal be fixed at the sum of $300.00 as a bond for

costs and damages on appeal.

Dated this 3d day of June, 1921.

BOURQUIN,
Judge.

Filed June 3, 1921. C. R. Garlow, Clerk. By L.

R. Polglase, Deputy. [18]

Thereafter, on June 7, 1921, bond on appeal was

duly filed herein, being in the words and figures

following, to wit:

In the District Court of the United States, District

of Montana.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.
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Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
That we Sarah Pool, as principal, and Ole N, Holt

and Sloan Davis, as sureties, of the county of Mis-

soula, State of Montana, are held and firmly bound

unto the United States of America, and the above-

named James A. Walsh as collector of Internal

Revenue, in the sum of Three Hundred Dollars

($300.00), lawful money of the United States, to be

paid to them, and their respective executors, ad-

ministrators and assigns; to which payment, well

and truly to be made, we bind ourselves and each

of us jointly and severally, and each of our heirs,

executors and administrators, by these presents.

Sealed with our seals and dated this 6th day of

June, 1921.

WHEREAS the above-named complainant has

prosecuted an appeal to the Circuit Court of Ap-

peals of the Ninth Circuit to reverse the judgment

and decree of the District Court for the District of

Montana in the above-entitled cause:

NOW, THEREFORE, the condition of this

obligation is such that if the above-named com-

plainant shall prosecute her said appeal with effect

and answer all costs if she fail to make good her

plea, then this obligation shall be void; otherwise

to remain in full force and effect.

SARAH POOLE.
OLE N. HOLT.
SLOAN DAVIS. [19]
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State of Montana,

County of Missoula,—ss.

On the 6th day of June, 1921, personally appeared

before me Sarah Pool and Ole N. Holt, and Sloan

Davis, respectively known to me to be the persons

who duly executed the foregoing instrument as

parties thereto, and respectively acknowledged each

for himself, that they executed the same as their

act and deed for the purpose therein set forth.

And the said Ole N. Holt and Sloan Davis, being

by me duly sworn, says each for himself, and not

one for the other, that he is a resident and house-

holder of the said County of Missoula, Montana,

and that he is worth the sum of Six Hundred

($600.00) Dollars over and above his just debts and

liabilities and property exempt from execution.

SARAH POOLE.
OLE N. HOLT.
SLOAN DAVIS.

Subscribed and sworn to before me this 28th day

of May, 1921.

[Notarial Seal] DAN J. HEYFRON,

Notary Public for the State of Montana, Residing

at Missoula, Montana.

My commission expires October 25, 1921.

Filed June 7th, 1921. C. R. Oarlow, Clerk.
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Thereafter, on September 14, 1921, a citation was

duly issued herein, which is hereto annexed, and is

in the words and figures following, to wit : [20]

In the District Court of the United States for the

District of Montana.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Citation on Appeal.

To JAMES A. WALSH, as Collector of Internal

Revenue of Montana, Defendant, GREETING

:

You are hereby cited and admonished to be and

appear at the Circuit Court of Appeals of the

United States for the Ninth Circuit to be held at

the city of San Francisco, State of California, on

the 14th day of October, 1921, pursuant to an order

allowing an appeal filed and entered in the clerk's

office of the District Court of the United States for

the District of Montana, from a final decree signed,

filed and entered on the 9th day of May, 1921, in

the above-entitled suit, being Equity No. 193,

wherein Sarah Pool is plaintiff and you are defend-

ant and appellee, to show cause, if any there be, why

the decree rendered against the said appellant as in

said order allowing appeal mentioned should not be

corrected and why justice should not be done to the

parties in that behalf.
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Dated at Great Falls, Montana, this 14th day of

Sept., 1921.

BOURQUIN,
United States District Judge for the District of

Montana.

Service hereof admitted September 14th, 1921.

JOHN L. SLATTERY,
Attorney for Defendant. [21]

[Endorsed] : No. 193. In the District Court of the

United States for the District of Montana. Sarah

Pool, Complainant, vs. James A. Walsh, as Collector

of Internal Revenue, Defendant. Citation on Ap-

peal. Filed Sept. 14, 1921. C. R. Garlow, Clerk.

[22]

Thereafter, on September 14, 1921, a praecipe for

transcript of record was duly filed herein, being in

the words and figures following, to wit:

In the District Court of the United States for the

District of Montana.

SARAH POOL,
Complainant,

vs.

JAMES A. WALSH, as Collector of Internal

Revenue,

Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Said Court

:

Sir: You will please incorporate in conformity
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with Equity Rule 75 in the Transcript on Appeal

in the above-entitled action the following portions

of the record in the above-entitled action: Bill in

equity, order to show cause, answer, motion to dis-

miss, affidavits, decision, decree, petition for appeal,

assignment of errors, order allowing appeal, bond

on appeal, citation, all journal entries, copy of this

praecipe, together with acknowledgment of service

of copy thereon on the appellee.

RUSSELL, MADEEN & BARRON,
PATTERSON & HEYFRON,

Attorneys for Appellant.

Service hereof admitted September 14, 1921.

JOHN L. SLATTERY,
Attorney for Defendant.

Filed Sept. 14, 1921. C. R. Garlow, Clerk. [23]

Certificate of Clerk U. S. District Court to

Transcript of Record.

United States of America,

District of Montana,—ss.

I, C. R. Garlow, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify and return to the Honorable, the United

States Circuit Court of Appeals for the Ninth

Circuit, that the foregoing volume, consisting of

23 pages, numbered consecutively from 1 to 23 in-

clusive, is a full, true and correct transcript of the

record and proc^eedings had in said cause, and of

the whole thereof, as appears from the original
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records and files of said court in my custody as such

Clerk, required to be incorporated in the Record

on Appeal therein by praecipe filed, with the ex-

ception of the "Affidavits" mentioned in said prae-

cipe, of which there is no record in said cause ; and

I do further certify and return that I have annexed

to said transcript and included within said pages

the original citation issued in said cause.

I further certify that the costs of the transcript

of record amount to the sum of Ten & 85/100

Dollars, and have been paid by the appellant.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said court, at

Helena, Montana, this 28th day of September, A. D.

1921.

[Seal] C. R. GARLOW,
Clerk.

[24]

[Endorsed]: No. 3780. United States Circuit

Court of Appeals for the Ninth Circuit. Sarah

Pool, Appellant, vs. James A. Walsh, as Collector

of Internal Revenue of Montana, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Montana.

Filed October 3, 1921.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.



NO.

UNITED STATES
CIRCUIT COURT of APPEALS

FOR THE XLVTH CIRriHT.

SAlvWll POOL,

JAMES A. WALSH, as Collector ol

Intemal Roveiuio of iNFoiitana,

A p pell pp.

BRIEF OF APPELLANT

Upon Appeal from the United States District

Court for the District of Montana.

Appearances

:

CHAS. A. RUSSELL,
CHAS. N. MADEEN,
H. H. CLARKE, ,„^^

JOHX E. PATTERSON, ^^^

DAX J. TTEYFRON, P' ^ ^

Attorneys for Appellant.

Filod





NO.

UNITED STATES
CIRCUIT COURT of APPEALS

FOR THE NIx\TH CIRCUIT.

SARAH POOL,

Appellant,

vs.

JAMES A. WALSH, as Collector of

Internal Revenue of Montana,

Appellee.

BRIEF OF APPELLANT

Upon Appeal from the United States District

Court for the District of Montana.

Appearances

:

CHAS. A. RUSSELL,

CHAS. N. MADEEN,
H. H. CLARKE,

JOHN E. PATTERSON,
DAN J. HEYERON,

Attorneys for Appellant.



2 Sarah Pool vs.

STATEMENT OF THE CASE.

This appeal arises upon a decree of the United States

District Court for the District of Montana, dismissing

the bill of appellant praying that injunction issue

against the appellee to prevent the execution and sale

of appellant's property under a certain distraint war-

rant issued by him, against property owned by the

appellant.

The l)ill (r. 1) set forth that appellant was the wife

of one Frank E. Pool, of Missoula, Montana; that the

appellee, as Collector of Intejnal Revenue, for said

District, had attached by distraint certain certificates

of deposit owned by this appellant and threatened to

sell the same to satisfy a purported claim against the

husband of this appellant. It was further alleged that

the warrant for distraint was issued upon the ground

that appellant's husband was chargeable with and in-

debted to the United States for taxes and penalties

purported to be assessed against him by the appellee

for alleged violation of the Internal Revenue Laws of

the United States for the illicit manufacture of intoxi-

cating liquor.

Appellant in said bill denied that she was liable for

any taxes and penalties in violation of said law, and

tliat the said warrant of distraint and penalties there-

under were based, not upon any taxes, but upon a

penalty or fine purported to be imposed against appel-

lant's husband for violation of law.

It was further alleged that no civil or criminal suit

or action had been commenced by said appellee to
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determine appellant's liability to any tax or penalty;

that she had no personal property or any funds with

which to pay said claim ; that she was unable to pay

same, and if the property is sold would be deprived

thereof without due process of law.

Upon filing- this bill an order to show cause and

attempted restraining order issued (r. 7) and there-

after the appellee, as Collector of Internal Revenue

filed his motion to dismiss the bill of complaint upon

the ground that it appeared on the face thereof that

the suit was brought for purpose expressly forbidden by

law and that the court had no jurisdiction. At the same

time the appellee filed his answer in which he alleged

that there had been duly imposed by the commissioner

of internal revenue a tax upon the said Sarah Pool,

yjlaintiff above mentioned, under the revenue laws of

the United States; that a warrant for distraint was

issued for collection of said taxes, pursuant to law, by

the said appellee and duly levied upon the property

mentioned and described in the bill; that appellee

had advertised the said certificates of deposit for sale

and published the notice thereof as required by law;

that the appellant had not paid the said tax, nor any

part thereof, and the same was wholly uncollected at

the time answer was filed, (r. 9.)

Thereaftei- (r. 12) tlie cause came on for hearing and

the court ordered tliat tlie injunction bo denied and the

suit dismissed.

In the decision li.-inded down by the court (r. '14) it is

recited that the ])laintiff seeks to enjoin tlie defendant
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from collecting taxes and penalties assessed and levied

against her by the commissioner of Internal Revenue

based upon her alleged distillation of intoxicating

liquors. The bill is dismissed by the lower court on

the ground and for the reason that Section 3224 pro-

hibits any suit for purpose of restraining assessment

for collection of any tax and this statute operates as

a bar to that suit here.

The decree (r. 16) grants the motion of defendant to

dismiss the bill and orders, adjudges and decroos that

the bill of complaint be dismissed.

Briefly, the salient facts are that the distress ])ro-

ceedings by the Collector of Internal Revenue sought

to be enjoined in this suit, purport to bo instituted for

the recovery of a tax and a penalty for the illicit man-

ufacture of intoxicating liquor under the provisions of

Section 35 of Title II of the National Prohibition Act.

The taxes have been levied by said Collector assessed

against appellant. The illicit mannfacture upon whlcli

it is based was carried on by the husl)and of this

appellant at their joint home, and this appellant did

not participate therein in any manner.

While not incor]iorated in the record it is a fact, as

the writer of this brief feels bound t(^ bring overy

irregularity to the court's attention, tliat the federal

revenue officers sought to bring criminal proceedings

against this appellant as a participant in the crime

for ^yhich her husband was prosecuted, and that the

loWer court ordered the proceedings against her dis-

missed forthwith as not being shown in any way to l)e
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a party to the said illicit manufacture of liquor, on the

ground that she could not be held criminallj^ liable for

actions committed by her husband.

Notwithstanding this action by the lower court the

appellee herein assessed both fine and penalty against

this appellant and is now attempting to collect it

through the medium of a warrant of distraint and sale

of her separate individual property.

ASSIGNMENT OF ERROR.

I.

The Honorable United States District Court for the

District of Montana erred in dismissing complainant's

suit.

II.

The Honorable United States District Court for the

District of Montana erred in holding and deciding that

Section 3224, Revised Statutes of the United States,

precludes complainant and appellant from relief by

injunction.

III.

The Honorable United States District Court for the

District of Montana erred in holding and deciding that

the charges and assessments described and set forth

in .tlio warrant for distraint annexed to the bill of

complaint, are taxes and assessable as taxes, and col-

lectible by warrant for distraint, and in dismissing

T)1aintiff 's bill of complaint on that ground.
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IV.

The Honorable United States District Court for the

District of Montana erred in holding and deciding that

the charges and impositions mentioned and set forth in

Title II, Section 25, of the National Prohibition Act

are taxes and may be enforced by sale of complain-

ant's property by warrant for distraint and in dis-

missing complainant's bill of complaint on that ground.

V.

The Honorable United States District Court for the

District of Montana erred in holding and deciding that

a sale of plaintiff's property under the levy of a war-

rant for distraint by the Collector of Internal Revenue

for the District of Montana, M^thout any action in

court, and without giving the plaintiff a day in coiiit,

or opportunity to be heard is not illegal and witlioiii

authority of law, and is not violative of the Constitu-

tion of the United States, particularly the Fifth, Sixth,

Fjigiith ;md Kighteenth Amendments, and in dismissing

plaintilT's bill of complaint on that giound.

VI.

The Honorable United States District Coui-t for tlie

District of Montana erred in holding and deciding that

plaintiff's only remedy is that of ))ayment of tlie tax,

and penalty, and suing for a refund of such ])a\Tnent

and in dismissing ])laintiff'R suit on that ground.
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VII.

The Honorable United States District Court for the

District of Montana erred in holding and deciding that

complainant's bill in equity did not state a cause of

action entitling plaintiff to the relief sought.

VIII.

Tlie Honorable United States District Court for the

District of Montana erred in dismissing complainant's

suit on the ground and for the reasons that in law and

equity plaintiff is entitled to the relief sought.

ARGUMENT.
I.

SECTION 3224 REVISED STATUTES (COMP.

STAT. 5947) ASSUMES THAT A LIABILITY FOR
A TAX EXISTS AND ITS OBJECT IS TO PRE-

VKNT DELAY OR INTERFERENCE WITH THE
COLLECTION OF THE FEDERAL REVENUES.
IT WAS NOT ENACTED TO ENFORCE THE PRO-

VISIONS OF A PENAL STATUTE TO ASSIST IN

THE ENFORCEMENT OF PENALTIES IMPOSED
AS A PUNISHMENT FOR CRIME.

Section 3224 reads as follows:

"No suit for the purpose of restraining the

assossmout or collection of any tax shall be main-

taiiiod in any court."

Tlie fundamental rule underlying the section is that

the government must not be delayed or interfered with

in the collection of its revenues. The section in quos-
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tioii clearly is revenue act; a statute passed to prevent

delay in collecting the revenues of the United States.

This is clear from the cases wherein the statute has

been applied; they relate to such exactions as clearly

fall within the definition for taxes, that is, exactions

for revenue for the use of the government. Barnes vs.

Railroad, 17 Wallace 307-310, 21 L. Ed. 544 (tax on

dividends) ; Snyder vs. Marks, 109 U. S. 189, 27 L. Ed.

901 (tax on tobacco) ; High vs. Coyne, 178 U. S. Ill, 44

L. Ed. 997 (tax on legatees); Dodge vs. Osborn, 240 U.

S. 118, GO L. Ed. 557 (tax on incomes).

A tax, properly speaking, is a burden imposed upon

the individual for the support of the government. New

Jersey vs. Anderson, 203 U. S. 483-492, 51 L. Ed. 284.

It has been defined also as an "enforced contribution

for the payment of public expense." Houck vs. Little

Kiver Drainage District, 239 U. S. 254, 60 L. Ed. 2()6.

A penalty, on the contrary, is a punishment for a

crime Which has been committed. Its essential idea is

that of punishment. U. S. vs. Reisinger, 128 U. S. 398,

32 L. Ed. 480; Huntington vs Tttrill, 14G U. S. G57,

3G L. Ed. 1123.

If the fundamental characteristics of a penalty exists,

namely, punishment for crime, its character is not

changed by the mode in which it is inflicted, whether

by suit or criniiiinl ])r()socution. U. S. v. Ghoteau, 102

U. S. G03-G11. 2G L. Ed. 246.

An examination of Section 35 of the National Pro-

hibition Act, niidcr uiiich the assessment and collection

by dislrnint in tins ease is laid, will, it is submitted,
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clearly show that it provides for a penalty and not a

tax. As said in Thome v. Lynch, 269 Fed. 995, 1001

:

"They are for the purpose of punishment and

not for the purpose of revenue . * * * they are

imbodied in a statute which in its most important

features is highly penal in its nature."

In Accordo vs. Fontenot, 269 Fed. 447, at page 450,

the court says

:

"Taking up the first question, it is well settled

that Congress may impose taxes for the purpose of

regulating any business or occupation, if there is

the slightest color of raising revenue, and these

taxes may be so excessive as to actually prohibit.

An example of this is found in the Act of January

17, 1914, (Comp. St., par. 6287a-6287f ), imposing

a tax of $300 per pound on the manufacture in the

United States of smoking opium. Nevertheless, if

any one chose to pay the tax, he could indulge in

the business. So with the internal revenue taxes,

although one might be guilty of a criminal offense

by not paying his taxes promptly, still the tax is

l)rlniarily intended to raise revenue.

On the other liand, the taxes and penalties pro-

vided for by section 85, tit. 2, of the National Prohi-

l)ition Act, lack every fundamental element of a

tax. Tlie manufacture and sale of intoxicating

liquoi' for beverage purposes are absolutely pro-

hibited by the Eighteenth Amendment to the Con-

stitution and the National Prohibition Act. Pay-

ment of the so-called taxes could not legalize either
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transaction, and the section so states. There is

not the slightest pretense of raising revenue, and it

should not be presumed that Congress intended to

levy a tax for the purpose of prohibition on some-

thing already prohibited. It is also exceedingly

doubtful that it could do so. Cooley on Taxation

3rd. Ed.) p. 12 et seq., verbo "Maxims of Policy."

It is evident the so-called taxes and penalties pro-

vided by section 35, lit. 2, of the National Prohibi-

tion Act, are simply additional penalties imposed

for the violation of a criminal statute, and section

3224, R. S., is no bar to relief in equity in a proper

case. See Dodge vs. Brady, 240 U. S. 122, 36 Sup.

Ct. 277, 60 L. Ed. 560."

The assessments provided by Section 35 of Title II of

the National Prohibitioli Act, have been held to be

penalties and not taxes in the following cases

:

Thome vs. Lynch, 269 Fed. 995, 1001

;

Accordo vs. Fontenot, 269 Fed. 447;

Ledbetter vs. Bailey, 274 Fed. 375;

Connelloy \s. Gardner, 272 Fed. 911;

K<)vitz vs. Hamilton, 272 Fed 721.

The only decisions found to the contrary, aside from

th( Poga' Drug Company case, 273 Fed. 182, are

Pununeli vs Piordaii, 275 Fed. 846, and Keily vs.

Levvellyn, 274 P'ed. 108, and tlie effect of tlie former

decision is greatly impaired by the statement of the

court at tlie end of tlie decision that the question was

not in liis opinion free from difficulty and doubt.

The language used by Congress in Section 35 is, in
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itself, strongly indicative of its intent to impose a

penalty for the commission of a crime, where it pro-

vides for the assessment ''from the person responsible

for such illicit manufacture of sale" a tax ''in double

the amount now provided by law, with an additional

penalty of $500.00 on retail dealers and $1,000.00 on

manufacturers." Had Congress intended that this

assessment was the assessment of a tax, and not a

penalty for the commission of a crime, it could readily

liavo used language clearly and conclusively indicative

of such an intention. Its failure to do so is in itself

strongly indicitive of the nature of the assessment

authorized therein, and when considered in the light

of the fundalemtal principals above stated it is con-

clusive.

II.

A PF.XALTY IS NOT SUBJECT TO COLLECTIOX
BY DISTRAINT.

The remedy for enforcement of a penalty is either

by criminal prosecution or by civil suit. 12 R. C. L. 220,

221, U. S. vs. Stevenson 215 U. S. 190, 54 L. Ed. 453.

As was said in Thome vs. Lynch, 2G8 Fed. 995,

1004.

"The second question, whether distraint is the

]jr()|)er method of collecting the exactions demanded,

has in erfect been answered in the foregoing dis-

cussion. As shown above, before tlie Eighteenth

Anu^ndment went into effect, the ))ower of the

collector of intei'nal revenue to proceed by distraint
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was a limited power, limited to taxes proper and

certain specified penalties annexed to taxes proper.

This limited power in the collector under the

internal revenue laws to collect certain penalties

b.v distraint is not enlarged by any provision of

title 2 of the National Prohibition Act, but is, on

the contrary, curtailed."

"It may be further observed that the preliminary

steps provided in section 3172, E. S. (Comp St.

par. 5895), and leading up to the notice and demand

in section 3184, R. S. all relating to assessment

and collection of internal revenue taxes proper,

to-wit: The eonvassing by the collector; the returns

by parties liable to the taxes; the call for such

returns; the summons by the collector for examina-

tion; and, upon refusal, the making of a return by

the collector, were never intended and are not suit-

able as procedure for collection of penalties such as

those prescribed in section 35 of the National

Prohibition Act. Nor, indeed was the procedure

under the sections above mentioned followed in the

instant case. Further, that a civil suit is a proper

remedy for the collection of these exactions pro-

vided for in section 35 of the National Prohibit ion

Act is recognized by the Internal Revenue Depart-

ment, but the attitude of the department is shown

by tlie following extracts from regulation No. 12,

revised October 1, 1920, issued by the department.

On page 42 is tlio following:

"In making re])orts in prohibition cases, a tnx
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and assessment penalty imposed by section 35 of
title 2 of the National Prohibition Act should not
be overlooked. It will often prove more effective
to suppress violations of the law than the actual
criminal liabilities imposed."

And again, on page 19, is the following:

''Legal preceedings ^vill not generally be com-
menced until after the remedy by distraint is

exhausted."

Title 2, paragraph 28 of the National Prohibition Act
confers on the Internal Revenue Commissioner and sub-
ordinate officers for the enforcement of the National
Prohibition Act the powers which are conferred by law
for the enforcement of existing laws relating to the
manufacture and sale of intoxicating liquors. Section
28 therefor simply give to the commissioner and sub-
ordinate officers the same powers in enforcing
the National Prohibition Act as they had under
existing laws relating to the subject. These
powers include the enforcement by distraint in case
of special taxes and also of certain enumerated penal-
ties under certain of the revenue statutes, but as we
have seen the exactions under section 35 of the National
Prohibition Act are none of then taxes but all penalties
so far as Ihey relate to the manufacture or sale of
intoxicating li(|uor for beverage purposes, then it

follows that section 28 gives no poxv^ers to collect these
penalties by distraint. A consideration of tlie recent
eases sustains the above view. Tlius in Kanscli
vs. Moore 2G8 Fed. 6GS, the court liolds clearlv
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rant to collect penalties provided by Section 55, and in

that no authority exists for the use of a distr«*lnt war-

Kelly vs. Lewellen 274 Fed. 112,114, the court says

:

"It is hard to conceive of anything more pro-

minently fixed by law as within the jurisdiction of

the District Court than the recovery of penalties.

The first Judicial Act, passed by Congress on

September 24, 1789, gave the District Courts of the

United States jurisdiction of all suits for ])enalties

and forfeitures incurred under any law of the

United States. That provision has remained the

same, and is not found in the ninth paragraph of

section 24, Chapter 2, of the Judicial Code, which

went into force January 1, 1912, in the following

language

:

"Sec. 24. The District Court shall have original

jurisdiction as follows:

"Ninth. Of all suits and proceedings for the^

enforcement of penalties and forfeitures incurred

under any law of the United States." Comp. St.

par. 991.

"I am satisfied that Congress has not placed in

the hands of the collector of revenue the ])ower to

collect, by distress and sale, the penalties provided

for in the said section of the National Prohibition

Act. This same question has been before courts in

other jurisdictions, and decided in favor of the

plaintiff where similar bills have been filed. See

Accardo vs. Fontenot, Collector of Tnternnl

EovoTuie, 2(19 Fed. 447, in the District Court for tlie
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Eastern District of Louisiana, where Judge Foster

has given the subject grave consideration."

See also the other cases heretofore cited.

III.

THERE IS NO EVrDEiYCE SUFFICIENT TO
AUTHORIZE THE COMMISSIONER OF INTER-
NAL REVENUE OR THE COLLECTOR OF INTER-
NAL REVENUE TO MAKE THE ASSESSMENT
SOUGHT TO BE COLLECTED HEREIN.

Tlie statute provides that:

"Upon evidence of such illegal manufacture or

sale a tax sholl be assessed against," etc.

It is therefore necessary that evidence of illegal

manufacture of sale must be furnished to the commis-
sioner before he has any authority to make the assess-

ment. The term ''evidence" in the act must be given
its legal meaning. Ledbetter vs. Bailey, 274 Fed. 375,

383.

As said in tliis case it is elementary that:

"Evidence is intended to describe conditions from
which inferences may be logically drawn as to the

existence of facts under investigation."

"Evidence is intended to furnish a lead to induce

persuasion of the existence or none-existence of

facts in issue. It is the physical means by which
file l)e]ief of the existence of a given fact is

created."

"The unsuppo]-ted reports of officers, such as
.•ire described before, indefinite nud uncertain ns
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they may be, and as the notices and liens herein-

before set out indicate, cannot be evidence such as

is contemplated by law, sufficient to establish facts

to be used as abasis for a proceeding against either

the person or the property of a citizen."

In the present case there was absolutely no evidence

in the possession, either of the commissioner of Inter-

nal Revenue or the local Collector of Internal Revenue,

in any way proving or tending to prove either the

manufacture or sale by this appellant of illicit spirits.

C)n the contrary the trial court brushed aside an at-

tempted prosecution of appellant as being entirely un-

founded and unwarranted, saying that the mere fact

tliat her husband wlas engaged in the illicit m.anufacture

of intoxicants could not be hold to rendor her guilty

of the offense.

The attempt of the rovonne officers to proe-iUMl in

this case in the arbitrary and unwarranted manner

that they have is absolutely without any legal autliority

under the National Prohibition Act and is a taking of

property without due process. The tax was assessed,

not upon any hearing, at which, the appellant h;ul

opportunity to be heard, but as a result of a secret

investigation and report. She was not advised in :n\y

way of the matter until the issu.nnce of the notice.

Proceedings of this character are well characterized

by the United States District Court for the Western

District of North Carolina, in Ledbetter vs. BjiiU-y.

27-1- Fed. 375, 379. In this case the court said

:

** Referring again to tho reports upon which
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these assessments are based, it is an irresistable

conclusion, from the character of the notices, the

contents of the liens filed, and the manner of

assessment, that the information furnished to the

taxing authorities in Washington is largely the

result of unfounded opinion and alleged facts,

exxisting only in the minds of those who have-sent

in the statements. It is evident that the imagina-

tions of these reporters in many instances have been

allowed to take unrestrained flight, and have

thereby reached heights inconceivable to the normal

mind, and, further, the manner of the execution of

the act which we are now considering, by the

agencies appointed for its enforcement, has been

in many instances such as to trangress the sacred

barriers provided by the Constitution for the pro-

tection of person and property in this country. The
conduct of some of these subordinates has been

both arrogant and ruthless, and has reached a

degree which has aroused the indigniition of many
'of the best citizens in the land."

"The framers of our organic I;vw undertook to

guard against the invasion of the rights of ilio

citizen with respect to the liberty of his iiersou niid

tlio sacredness of his home and ])ro])orty and with

this end in view provided for trial by jury, for tlie

security of persons, houses, papers and offeels

against unreasonable searches and seizures, aj.d

that the property of a citizen should not be talcen

witliout due process of law. Can tho iiroceedinirs
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which have been inaugurated and are being fos-

tered by the federal authorities for the enforcement

of the Volstead Act be upheld as due process of

law, or in other words can the provisions of the

Constitution which undertake to protect property

from wrongful seizure, forfeiture, or confiscation be

so construed as to permit citizens to be subject to

penalties decreed in secret, without notice and

without the benefit of a hearing. If so, in my

opinion the meaning of the provisions of the Con-

stitution above referred to have been misunderstood

by the people.

It is submitted that on account of the lack of evidence

to sustain tlie assessment the attempted assessment

upon which all of the proceedings herein sought to bo

enjoined M^ere based was unauthorized by law and was

arbitrary, capricious and without legal justification. In

view of the above it is submitted that the decision of

the lower court dismissing the bill should be reversed

and the case remanded.

Respectfully submitted,

,Chas. A. Russell.

Chas. N. Madeen.

IT. 11. Clarke.

John E. Patterson.

Dan J. Heyfron.

Attornevs for Ap])'^lhnit.
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of Montana,

Appellee.
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FOREWORD

The office of a statement of the case is to succinctly

present the questions involved, in the manner in which

they are raised.

(Rule 24 of this Court.)

Appellant violates the rule by injecting into her state-

ment of the case a recital of alleged facts, (Pp. 4 and

5, Appellant's Brief) which present no possible question

within the record ; such recital being manifestly intend-

ed as a reflection upon the integrity and good faith of
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the "federal revenue officers." Such a violation of the

plain rule of this court ought to be severely criticized

and condemned. Appeals to sympathy, based on state-

ments unsupported by the record, are strangely out

of place before a tribunal, whose function, in this case,

is to dispose of pure questions of law.

ARGUMENT
In support of the alleged errors assigned, appellant

contends for three propositions: One, that Sec. 3224,

Revised Statutes of the United States, assumes that a

liability for a tax exists, and that the object of the stat-

ute is to prevent delay or interference with the collec-

tion of the federal revenue, and, hence, does not apply

where the provisions of a penal statute are sought to

be enforced; second, that a penalty is not subject to

collection by distraint; and, third, that there is no ev-

idence sufficient to authorize the Commissioner of In-

ternal Revenue or the Collector of Internal Revenue,

to make the assessment sought to be collected herein.

All of these contentions have been disposed of ad-

versely to the appellant by the decision of this court

in the case of Regal Drug Company, a Corporation,

versus Wardell 273 Fed. 182, decided May 2. 1921. So

far as the issues are concerned, that case is identical

with the one at bar, and is controlling here.

The appellant's first contention, namely, that Sec.

3224 assumes the existence of a liability for a tax, and

is inapplicable where a penalty is sought to be enforced,

is thus disposed of in the able opinion of Judge Morrell

in Regal Drug Corporation versus Wardell

:

"Conceding that the tax is in the nature of a pen-



alty, it does not follow that its collection can be re-

strained by a suit in equity, if there is a speedy and
adequate remedy at law. That there is such a remedy
at law can not be seriously controverted."

(Sees. 3220 and 3226, R. S.

And, consequently, the second contention of appel-

lant, namely that a penalty is not subject to collection

by distraint, falls.

The third contention of the appellant, namely, that

there is no evidence sufficient to authorize the making

of the assessment sought to be collected, is untenable.

Sec. 35 of Title II of the National Prohibition Act

provides that upon evidence of the illegal manufacture

or sale of intoxicating liquor, a tax shall be assessed

against, and collected from, the person responsible for

such manufacture or sale. The assessment of such tax

is purely an administrative function, and whether or

not the evidence submitted is sufficient to warrant the

assessment of the tax is not subject to review by the

court.

Kelly V. Lewellyn, 274 Fed. 108.

The Supreme Court has said, in the State Railroad

Tax Cases, 92 U. S. 575, with respect to Sec. 3224,

supra

:

"The government of the United States has pro-

vided, both in the customs and in the internal rev-

enue, a complete system of corrective justice in re-

gard to all taxes imposed by the general government,
which in both branches is founded upon the idea of

appeals within the executive departments. If the

party aggrieved does not obtain satisfaction in this

mode, there are provisions for recovering the tax

after it has been paid, by suit against the collecting

officer. But there is no place in this system for an



application to a court of justice until after the money

is paid." (Italics are ours.)

And, in Snyder vs. Marks, 109 U. S. 189, referring

to the inhibition of Sec. 3224, supra, it is said:

*'The remedy of a suit to recover back the tax

after it is paid, is provided by statute, and a suit to

restrain its. collection is forbidden. The remedy so

given is exclusive, and no other remedy can be sub-

stituted for it."

In Dodge vs. Osborn, 240 U. S. 118, plaintiff sought

to enjoin the assessment and collection of certain sur-

taxes, upon the ground that the statute was void, and

repugnant to the Constitution of the United States. A

motion to dismiss the bill was sustained, and the court,

speaking through Chief Justice White, said:

'This doctrine has been repeatedly applied until

it is no longer open to question that a suit may not

be brought ^to enjoin the assessment or collection of

a tax because of the alleged unconstitutionality of

the statute imposing it." (Citing a number of cases )

Resuming, the cases above cited demonstrate the

certainty that the appellant has an adequate remedy

at law; and, (2), that even though such remedy be

neither adequate nor speedy, yet, in view of the un-

ambiguous terms of Sec. 3224, supra, her suit may not

be maintained.

Respectfully submitted

JOHN L. SLATTERY,
United States Attorney.

RONALD HIGGINS,
Assistant U. S. Attorney.

W. H. MEIGS,
Assistant U. S. Attorney.
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In the Circuit Court of Appeals
FOR THE NINTH CIRCUIT.

PARKER STENNICK,Trustee in Bank-

ruptcy for the Hamilton Creek Timber

Company, a Corporation, and tlie

Rainier Lumber & Shingle Company, a

Corporation,

Plaintiff-Appella nt,

vs.

WILLARD N. JONES, FRED A.

KRIBS and the J. K. Lmnber Com-
pany, a Corporation,

BefencJants-Appellees.

APPELLANTS' BRIEF.

Appeal from the Findings of Honorable Robert S.

Bean, Judge of the District Court of the

United States for the District of Oreo'on

on Accounting.

Complainant in the following suit assign the fol-

lowing errors, to-wit:

I.

The Court erred in its judgment and decree

wherein and whereb}^ the Court ordered, adjudged
and decreed that the complainant was entitled only



to the sum of $7167.77 against the J. K. Lumber

Company and not against the other defendants.

II.

The Court erred in failing to follow the mandate

and opinion of the Circuit Court of Appeals, the

said part of said opinion reading as follows

:

"The J. K, Company teas limited in its

rights by the contract and could take no prop-

erty which heloyiged to the bankrupts except

that which was clearly affected by the provi-

sions of the contract, and which we have said is

confined to the property included in the con-

tract. ^ ^' ^ * All property, therefore, which was
bought by Dodge out of the $215,000 teas fairly

within the terms of the contract and became sub-

ject to forfeiture. But other property not pur-

chased out of such fund, and not attached to the

realty should rightfully pass to the Trustee.
*****

'^As it would be more practicable that an

accounting should be had before the District

Court tvhich did not allotv in favor of the Trus-

tee any account for the value of any personal

property taken by defendants, not bought with

any of the $215,000 heretofore referred to, ive

think this case should go back to the District

Court, etc."

III.

The Court erred in failing to abide by the fol-

lowing part of the opinion of the Circuit Court of

Appeals: j

"With respect to personal liability of Jones

and Kribs our opinion holds that they being

parties to the suit and being sued as joint tort
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feasers, are liable individually for any property

which they or either of them may have taken in

their individual capacities and that the account-

ing should he had against them as individuals as

well as against the J. K. Company/'

IV.

The Court erred in refusing to allow compensa-

tion for the following items of personal property

converted by the defendants, Jones and Kribs, in

their individual capacities on May 12, 1914, and

none of which items were paid for by any part of

the $215,000.

Shea Engine on hand May 12, 1914 $ 3704.86

Boomsticks on hand May 12, 1914 4951.58

Steam Pond Saw on hand May 12, 1914 302.48

Iron Utensils, etc. (Stewart Bros.) on

hand May 12, 1914 1048.51

Wire Rope (Broderick & Bascom) on

hand May 12, 1914 4636.01

Cross Cut Saws (Simonds Mfg. Co.)

on hand May 12, 1914 „ 164.18

Steel (Nemneyer & Dimond) on hand
May 12, 1914 1312.59

Locomotive Equip., etc. (Ilofius Equpi.

Co.) on hand May 12, 1914 293.63

2 35-Ton Norton Jacks (Ry. Equip.

Co.) on hand May 12, 1914 250.25

Bagley Scraper (Beebe) on hand May
12 , 1914 '. 150.00

Yarder Engine (Willamette Iron Co.)

on hand May 12, 1914 2600.00

Donkey Engine Supplies (Will. Iron

Co.)" on hand May 12, 1914 407.91

13 Trucks (Seattle Car & Foundry) on
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hand May 12, 1914 6342.08

Steel Rails unattached and in bulk on

hand May 12, 1914 9094.21

Ties not attached and piled up on hand
May 12, 1914 1680.00

Lumber on hand May 12, 1914 1287.89

Logs sold b}^ Cox from McEae Land on

hand May 12, 1914 820.00

Logs stored in slough on hand May 12,

1914 483.07

Iron Supplies and Utensils (Marshall-

Wells) 4095.26

Powder on hand May 12, 1914 937.54

Groceries, Shoes, etc., on hand May 12,

1914 2565.93

Tank Fixtures, Push Car, etc. (Fair-

banks-Morse Co.) on hand May 12,

1914 [ 154.75

Oil Burner (Logger Oil Eq. Co.), on

hand May 12, 1914 450.00

51 gals. Oil (Rasmussen & Co.), on hand
May 12, 1914 25.57

Fuel and Lubricating Oil (Standard

Oil Co.) on hand May 12, 1914 179.77

Horse on hand May 12, 1914 75.00

Bridge Iron on hand May 12, 1914 464.13

Bunkhouse movable and unattached, on

hand May 12, 1914 1200.00

Flat Car on hand May 12, 1914 985.00

Ballast Car on hand May 12, 1914 487.15

Track-laying Car on hand May 12, 1914 133.59

Office Fixtures on hand May 12, 1914 300.00

Total $51583.74



V.

The Court erred in failing to allow the motion

of the comj^lainant that this case should be submit-

ted to a master for the reason that the books of

account show the disposition of the $215,000, no

part of which was used for the purchase of any of

the items set forth in the above assignment of

error. The complainant proved his case by showing

that the aforesaid items of personal property had

not been paid for at all, and the evidence of this

fact consisted of the approved claims for the

said property, which claims were obtained from

the bankruptcy court; the approved claims be-

ing uncontradicted evidence that no part of the

$215,000 had paid for any of the aforesaid property,

and the books of account which were not gone into

by the Court show^ that the $215,000 was used in

constructing the railroad bed and completing the

railroad. The disposition of the $215,000 is shown

by the requisitions of the Chicago bond house in

evidence.

VI.

The Court erred in finding that no personal lia-

bility attached to Jones and Kribs for taking any

part of tlie aforesaid propert,y, especially in view

of the fact that it was admitted at the trial that the

J. K. Lumber Company is now a defunct concern

and has no assets.

1. This case was sent back from the Circuit

Court of Appeals for an accounting. The account-



ing was had before Judge Robert S. Bean. The

Court was asked to appoint a master to conduct the

hearing, but this was refused. The Court awarded

the plaintiff the sum of $7167.77 against the J. K.

Lumber Company, but exonerated Jones and Kribs

individually from all liability. The matter of the

personal liability of Jones and Kribs was the sub-

ject of a rehearing before the Honorable Circuit

Court of Appeals and the decision handed down in

connection with this individual liability of Jones

and Kribs reads as follows:

*'Witli respect to personal liahiUty of Jones

and Krihs our opinion Jiolds that thejj being

parties to the suit and being sued as joint tort

feasors^ are liable individually for any property

tvhich they, or either of them, may have taken

in their individual capacities, and that the ac-

counting should be had against them as indi-

viduals as well as against the J. K. Company."

The testimony about Jones' and Kribs' liability

is as follows:

Hugh L. Cox testified on page 108 that he went

on the ground on or about the 12th of May, 1914.

QUESTIONS BY MR. CORLISS:

Q. Did Mr. Jones as an individual, or Mr. Kribs

as an individual have anything to do with that con-

tract ?

A. Why, they both had something to do with it

as the J, K. Lumber Company.



Q. I mean were they parties to it personally or

only as officers of the J. K. Lumber Company"?

A. Well; it was signed by Mr. Jones and Mr.

Kribs as the J. K. Limiber Company, as I remember

the contract. I did, of course, all my business with

Mr. Jones and Mr. Kribs, and of course they called

themselves the J. K. Lumber Company, but what-

ever that company consisted of anybody else besides

them or not; I don't know anything about it.

On cross-examination on page 120 Cox testified

that he went up there on the 12th of May, 1914 ; that

he had charge of everything there for a year and a

half ; that he talked with Jones and Kribs personally

before going up there.

Q. And they directed you to go up there, didn't

they?

A. Yes.

Q. And whatever you did up there you did pur-

suant to a talk 3^ou had with Mr. Jones and Mr.

Kribs personally '?

A. Well, done in pursuance to a contract signed

with them.

Q. Well, whatever you did up there, I sa}^ you

did pursuant to your talk with Jones and Kribs?

A. And their contract.

Q. And they instructed you to take charge of it ?

A. AVell, they turned it over to me. ******
Q. The point I make, Mr. Cox, is that all your

talks and all your going up there was due to your

talks with Jones and Kri])s individually?

A. Yes.
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Q. And they directed 3^011 to go up there and take

possession from Mr. Babcock?

A. Yes^ they were to turn the stuff over to us;

we were not to have any scrap with Mr. Babcock at

all; they were to turn it over.

Q. They told you that Mr. Babcock would turn

it over peacefully?

A. Yes.

Q. That is Jones and Kribs ?

A. Yes, and Mr.—I don't know—this lawyer,

Nash is it? He also told us that Mr. Babcock had

instructions to turn it over peacefully, and all we

had to do was to go up there and take it over. He
was Mr. Dodge's lawyer.

Q. Then you went up there and took it over pur-

suant to 3^our talk with Jones and Kri]3S?

A. Yes,

Q. They directed you to do it?

A. Yes.

Again on page 120 Cox testified

:

Q. Apart from Jones and Kribs you had no deal-

ing with the J. K. Lumber Compam^ did you? -^ * *

A. That is all I came in contact with.

Jones and Kribs were directors of the J. K.

Lumber Companj^ Kribs was president and Jones

was treasurer. On page 158 Jones testified as fol-

lows :

Q. And it was understood by you and Kril)s

that they (Cox and Armstrong) were going to go

up there?

A. Yes.



Q. And take all the stuff up there ? A. Yes.

Q. And that was the undertsanding between you ?

A. That was the contract and understanding.

On page 139 Jones testified that at the time the

property was taken over he knew that creditors had

claims against the property but he had no way of

making investigation to find out what these claims

were.

On page 2672 of the original testimony Mr. Jones

on cross-examination said:

Q. You have all of them (the property) in your

possession at the present time'?

A. At the present time we have possession of all

of that property. We had to take it over because

Ave were facing a condition in which it was absolutely

necessary for us to take it over, and we are willing

to return it

On page 176 of the Record Judge Corliss, who

was attorney for Jones and Kribs, admitted that

he drew the notice of forfeiture which is part of the

pleadings in this case and under which all the prop-

erty is claimed to be owned under the forfeiture

clauses of the contract.

At the trial of this case in January, 1918, Mr.

Jones on his cross-examination testified as follows:

"I am the treasurer of the J. K. Lumber Com-

pany. Kribs has been the president of it. It was
organized for the purpose of carrying out this con-

tract. We have control of it between us. We own

the v>hole thing."

Q. And when the property was taken over tlic
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12th of May, who was it determined it should be

taken over? Was it you or Mr. Kribs, or both of

you together?

A. Well, there was discussion as to what action

should be taken, and between us we determined that

that was the action to be taken.

And in the examination of Cox in January, 1918,

the following testimony was given (page 403, et

seq.) :

Q. At the instigation of Jones and Kribs you

made a contract with them, did joii not ?

A. Yes, sir.^ The}" sent their own man up there,

Mr. Lilly, and made an inventory of the stuff and

we had a right to use anything that they had taken

over in connection with our contract. We took

possession of everything they gave us possession of

and Jones and Kribs have had possession ever since.

I have been in their employ since March, 1915. I am
superintendent of their logging operations up there.

They pay me $250.00 a month. I am cutting the tim-

ber vip in Hamilton Creek. Jones mid Kribs are sell-

ing the logs.

The foregoing testimony shows that Jones and

Kribs owned and controlled the J. K. Lumber Com-

pany and that they took all this property over under

claim of ownership. The (daim now that Jones and

Kribs are not individually liable is mere subterfuge

to escape liability. The J. K. Lumber Company has

gone out of existence and is completely bankrupt and

naturally Jones and Kribs are very indifferent as

to 'any judgment that may be declared against the
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J. K. Lumber Company, and if they can evade lia-

l)ility by claiming that their corporation and not they

themselves converted this property they will have

achieved a victory because any judgment against the

J. K. Lumber Company would be imcollectible.

The law is well-settled that joint tort feasors can-

not escape liability because one of them happens to

be a corporation. Am^one who participates in a tort

is liable for the tort and it is absurd for one com-

mitting the tort to say he did not commit it, but the

corporation did. If that proposition were true,

every tort feasor in the world could escape liability

by incorporating himself as Jones and Kribs did in

this case. Just how Jones and Kribs propose to

evade their responsibility for the conversion of the

property by putting the blame on the J. K. Lumber

Company is difficult to understand. Jones and Kribs

owned the J. K. Lumber Company; they managed

the J. K. Lumber Company and the J. K. Lumber

Company could function in no way except through

Jones and Kribs. When it w^as determined to take

over all the property of the bankrupts, in whose

mind did the scheme originate and whose mouth

gave the direction? Everything that was done was

done by Jones and Kribs so far as the conversion of

this property is concerned and they cannot escajie

liability now by saying they did it for the J. K. Lum-

ber Company. It does not matter for whom the con-

version was made, the perpetrators of the conversion

are liable.
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A conversion constitutes a trespass, and Jones

and Kribs became trespassers by converting this

property and they cannot escape liability for their

trespass by trying to put the blame on their defimct

and bankrupt corporation. The cases are unanimous

in holding that the officers and agents of a corpora-

tion are liable for torts in which they directly par-

ticipate.

Jones and Kribs took the property in their "in-

dividual capacities" when they directed Cox &

Armstrong to go upon the ground and take

possession. It did not make any difference

whether by taking this property Jones and

Kribs intended to benefit the corporation or in-

tended to benefit themselves. The tort attached and

the liability was created by the taking and not by

the intention. Of course, Jones and Kribs intended

to benefit themselves because the corporation was

their own and merely an instrument for the carry-

ing on of their business. We do not know of any

rule of law which allows the commission of a tort

for the benefit of somebody else.

Circuit Judge Hunt, the writer of the opinion in

this case in the Circuit Court of Appeals, at one time

held the directors of a corporation liable for an

explosion of gunpowder unlawfully stored by the

corporation though they had no knowledge thereof,

if by the exercise of ordinary care and diligence

they could have known of the dangers attendant

upon the storage of such explosives.
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See Cameron v. Kenyon-Connell Com. Co.,

22 Mont. 352 and note.

74 Am. St. Rep. 602.

In Nunnelly v. Southern Iron Co., 94 Tenn. 397

;

28 L. R, A., at page 429, the Court said:

^^When a person enters into a contract with

a corporation, through its agents or officers,

fairly and in good faith, there can, under no cir-

cumstances, any liahility attach to such agents

or officers in respect to the contract, unless so

stipulated. In such a case the person gets just

tvhat he bargained for—a liahility against or a

contract ivith a corporation alone. But the torts

or wrongs of corporations through its agents or

officers are governed by an entirely different

principle of law. If the agent of a corporation

or of an individual commits a tort, the agent is

clearly liable for the same; and it matters not

what liahility may attach to the principal for

the tort, the agent must respond in damages if

called upon to do so. This principle is absolutely

without exception and is founded upon the sound-

est legal analogies, and the wisest public policy.

It is sanctioned by both reason and justice, and
commends itself to every e^tlightened conscience.

To permit an agent of a corporation, in carrying

on its business, to inflict wrong and injuries

upon others and then shield himself from lia-

bility behind its vicarious character, woidd often

both sanctioyi and encourage the perpetration of

flagrant and wanton injuries by agents of in-

solvent and irresponsible corporations. It would

serve to stimidafe the zeal of responsible and
solvent agents of irresponsible (oul insolvent
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corporations in their efforts to repair the shat-

tered fortunes of their failing principals upon

the ruins of the rights of others. Says Mr.

Morawetz: ''The agents of a corporation are

clearly liable for their tortious acts. They are

therefore liable for any injury to the property

of others and the liability is entirely in-

dependent of any liability which the company

may have incurred.''

See also Nat. Carbrake & Shoe Co. v. Terre

Haute Car and Mfg. Co., 19 Fed. 514.

Morrison v. Blue Star Nav. Co., 67 Pac. 244.

Greenburg v .AYliiteomb Lbr. Co., 90 Wis.

225 ; 48 Am. St. Rep. 911 and note.

Tvler Y. Savage, 143 U. S. 79; 36 L. Ed. 82.

Bingham v. Lipman, Wolfe & Co., 40 Ore. 363.

Solomon v. Bates, 118 N. C. 311; 24 S. E. 478.

Ullman v. Hannibal, etc., Ry. Co., 67 Mo. 178.

Rem. on Bank, 2nd Ed., See. 1225.

In-re Bu^ko^Yitz, 173 Fed. 1012.

York Y. Brewster, 174 Fed. 566.

In-re Holbrook Leather Co., 165 Fed. 973.

Peters y. Union Biscuit Co., 120 Fed. 679 at

686.

Estes Y. Worthington, 30 Fed. 465.

SaYelhmer v. Eisner, 140 Fed. 938.

In-re Rieger, 157 Fed. 609.

Salt Lake, etc., y. Collins, 167 Fed. 91.

38 Cyc. 483.

In Ranch y. Brunswig, 137 S. W. 67, the Court

said

:

In speahing of the manager of the corpora-

tion the evidence shows that notunthstanding he
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did not handle the fund in person in the first

place, yet when it was deposited it was under his

exclusive control, as he ivas the sole manager

of the corporation. He kneiv that the money^

did not helong to his corporation hut notivith-

standing such knoidedge he applied it to the

payment of its debts. This was an act of con-

version. But we are met with the argument

that he teas acting in the capacity of agent and

not personally liable; therefore he was not

guilty of conversion. If such is the law, the

agent of a corporation could shield himself from
liability from almost every kind of tvrong, pro-

vided he was acting in the capacity of agent,

notwithstanding the circumstances tvould render

the principal liable for the tort. It is held that

the agent is liable to a third party for mis-

feasance and for acts of postitive wrong, * * * *

It is immaterial tvhether the appellant tvas act-

ing as agent or not, the conversion tvas a tort

and he rendered himself liable by reason of his

tortious act,"

In Lytle Logging & Mercantile Co. v. Humptulips
Driving Co., Ill Pac. 774, Judge Rudkin held:

'^In an action against a corporation and its

president and general manager for trespass in

cutting timber from plaintiff's land, an instruc-

tion that the president was not individually lia-

ble if he acted in good faith as an officer of the

corporation and not with the ivilful intent to

commit a trespass on plaintiff's land, tvas er-

roneous under the rule that the master and
servant are jointly liable for the torts of the

servant.''
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2. The foregoing property set forth in the assign-

ment of errors was taken over by the defendants

on the 12th of May, 1914, and the decision by His

Honor Judge Bean was rendered on the 10th of

January, 1921, six years hiter. Judge Bean said

in his opinion:

''There is no testimonij hy ivMcli the Court

can segregate the several items so as to ascer-

tain and determine what ones, if any, were on

hand and taken possession of hy the defendants

in May, 1914, or the value thereof/^

We submit that Judge Bean was entirely in error

in coming to this conclusion.

H. J. BABCOCK was the manager of the Ham-
ilton Creek Timber Company during the years 1913

and 1914 and had the opportunity to determine what

materials had been brought on the ground by the

bankrupts. He had been in the lumber business

all his life and engaged in the manufacture of lum-

ber and had considerable experience with machinery

used in connection with logging timber and had

been familiar with such machinery and materials

that were on the ground for 15 years and knew the

value of such materials (page 2 Transcript). Before

Judge Kavanaugh it also appeared that he had

been two years in the Scientific School at Yale Uni-

versity and six months in the engineering depart-

ment at Stanford University (page 1839). This

long experience gave him unusual qualities as an

expert.
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Babcock also knew the value of booinsticks and

had been dealing with boomsticks for 12 or 15

years. (Ev., page 7.)

Babcock took an inventory of all the personal

property that was owned by the Hamilton Creek

Timber Company on the ground on or about the

12th of May, 1914. He made a comj)lete inventory

and this enabled him to testif}^ as to all the material

on the ground and its value.

On page 31 of Babcock 's testimony he testified that

he had technical knowledge of the property because

he figured out the values himself and spent a good

deal of time on the work. He testified that he was

familiar v/ith every detail of the inventory.

ARTHUR L. LENDHOLM testified that he

was the cashier and accountant and checked ma-

terials used at Hamilton Creek. When the goods

came in he took the bills and checked the material 1

up with the bills as to quantity and then ascertained

whether the price was a fair price by comparing it

with the price book usually made use of in such

computations. He checked over all the items. He is

an expert in this line of business as appears from

his testimony on page 61. He was on the job in

the j^ear 1913 and 1914 up until March. He took

an inventory of the property (Plaintiff's Exhibit

20) in the latter part of January, 1914 (page 69)

and checked the materials on the ground personally

and put a value upon them.

Mr. Babcock was also called in connection with

Lendholm's inventory made on the 24th of Januar}^,
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1914, aforesaid, and testified that all the materials

mentioned in the said inventory were on the ground

on the 12th of May, 1914 (page 80). He further

testified on page 83 that all the ai'ticles set forth

in plaintiff's exhibit 20 were itemized by the in-

voices introduced in evidence.

Between the time that his inventory was taken

on the 26th of January, 1914, and the 12th of May,

1914, nothing was done except shoveling out slides

and the shoveling out of the slides did not require

any use of materials, except picks and shovels. There

w^ere no operations that would destroy or diminish

an}^ of the materials from the, 26th of January,

1914, to the 12th of May, 1914, and the nature of

the property was such that without use there would

be no deterioration in a period of two or three

months. Babcock w^as on the ground all the time

(page 85). Operations practically ceased at the

time Lendholm left.

In addition, an inventory taken by Lilly, the

agent and servant of Jones and Kribs made on or

about the 12th of May, 1914, was also introduced in

evidence, the said inventory being complainant's

exhibit 21. In addition the original invoices

of the property sold by Stewart Brothers, Broder-

ick & Bascom, Simonds Manufacturing Company,

Neumeyer & Dimond Company, Hofius Equip-

ment Company and other vendors were submitted

in evidence. Babcock and Lendholm both testified

that these articles were on the ground and unim-

paired in value at the time of the conversion and
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their evidence is further corroborated by Lilly's

inventory, who as already pointed out, was the agent

for Jones and Kribs.

Under these circumstances to say that there is

no evidence of the conversion of this property or

its value on the 12th of May, 1914, amounts to a

complete ignoring of the foregoing evidence, and it

might be added that the record contains not a shred

of evidence contradicting the foregoing evidence of

the plaintiff.

To prove that the foregoing propert}" was not

purchased with any part of the $215,000 the original

record of the disbursements of the $215,000 was sub-

mitted in evidence as complainant's exhibit 1. In

addition to this copies of vouchers in possession of

the Continental & Commercial Trust and Savings

Bank were also furnished. So that the entire record

of the disbursement of the $215,000 is accounted for,

and except in one or two instances none of the prop-

erty mentioned above was charged against the $215,-

000. In the one or two instances referred to Dodge

collected the mone}" but used it for his own pur-

poses and that will raise the question whether or

not such items can be said to have been paid for out

of the $215.000. These items will be pointed out in

this brief later. The $215,000 was disbursed at

different periods during the j^ear 1913 ending with

November 1st. So that any of the above property

acquired by Dodge after the 1st of November could

not have been purchased out of the $215,000.
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We will now take up the items whicli we claim

Judge Bean should have allowed:

The following items were all converted by the

defendants on the 12th of May, 1914, and were not

paid for out of the $215,000.

- STEAM ENGINE $3704.86

Sold by the Hofius Equipment Company to

the Hamilton Creek Timber Company, total

contract price was $11704.86, conditional bill

of sale, title remaining in the Hofius Equipment

Compa^jy until paid. This $3704.86 was paid by

the Hamilton Creek Timber Compam^ out of its

own funds or the funds of its creditors and

Avas not charged to the $215,000 and no part of

the $215,000 was used in the pajunent of the

said $3704.86.

Babcock. testified that the Shea engine was on

the ground on the 12th of May, 1914, and was taken

over by Jones and Kribs. (See Test., page 3.) This

engine was purchased on a conditional sale contract

(page 5). The Shea engine was in good condition.

It was a 60-ton Shea engine. There was no requisi-

tion made by Dodge on the $215,000 for the $3704.86

paid on this engine. This amount came out of the

bankrupt corporations and this $3704.86 represented

the equity in the said engine.

H. L. Cox testified on page 110 that this Shea

engine was on the ground. He also testified that

Jones and Kribs obtained the use of this engine by

making arrangements with the vendors after the

conversion.
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The rule is well settled that a conditional vendee,

even after condition broken, can maintain trover for

the conversion of personal property. The bank-

rupts having possession of this engine and being

conditional vendees thereof can recover the value

of the equity.

Harrington v. King, 121 Mass. 269 and cases

cited in 1917 L. R. A.

In Harrington v. King, supra, it is expressly

held that a conditional vendee after condition

broken may recover as against a trespasser.

BOOMSTICKS $1951.58

This item consists of 17 sets of boomsticks

which amount to 125 sticks and chains at $9.00

each, total, $3825; boat, $600.00; boomhouse on

raft, $300.00; swifters, $226.58, making a total

of $4951.58. These boomsticks were not paid

for out of the $215,000 and were not charged

against the same by Dodge and were the prop-

erty of the Hamilton Creek Timber Company.

These boomsticks were taken over on the 12th

of May, 1911. (Ev., page 7.) These boomsticks be-

longed to the Hamilton Creek Timber Company.

They were carried as an asset on the l30oks of the

company and were put on the books March 31, 1914.

(See Vaughan's Test., page 99.) These boomsticks

were all itemized in Babcock's testimony (see pages

7 and 8.

Hugh Cox testified on direct examination, page

11, that these boomsticks were taken over on May
12, 1914.
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On page 39 Babcock testified that these boom-

sticks were practically all new sticks, and these

boomsticks having been taken over on the 12th of

May, 1914, and the inventory having been taken at

that time and Babcock having testified to the rea-

sonable value thereof, the evidence on these boom-

sticks is conclusive.

These boomsticks were not included in the $215,-

000 as the requisitions will show. These boomsticks

were also set forth in the Lilly inventor}^ (complain-

ant's exhibit 21).

STEAM POND SAW $302.48

This was bought of the Multnomah Iron

Works on the 26th of January, 1914, and was

the property of the Hamilton Creek Timber

Company and was not charged to the $215,000

fund, or paid for out of the $215,000 and is an

aproved claim in favor of the Multnomah Iron

Works.

Babcock testified that this pond saw was taken

over on the 12th of May, 1914. The bill for this

shows that this was not paid for out of the $215,000

(see page 11). Both Lendholm and Babcock testi-

fied as to the value of the pond saw. On cross-

examination Babcock testified that this pond saw

was there when he left on the 12th of May, 1914.

On page 115 Cox testified that this pond saw

was shipped back after the conversion by one of the

agents for Jones and Kribs, to-wit, Lilly, who made

the inventory for Jones and Kribs. Obviously, what-

ever happened after the property was converted
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would not be an excuse for the conversion. AVith

the pond saw, and taken over at the same thne, was

a six-horsepower boiler and six feet three-quarter

copper hose compresser. These items are set forth

in Exhil^it 2 and were identified both by Lendholm

and Babcock.

STEWAET BROTHERS — $1048.51

This item consists of hooks, skidding tongs,

blocks and other machinery as set forth in the

invoices attached to the claim which was filed

in the Bankruptcy Court against the Hamilton
Creek Timber Company. This was not paid out

of the $215,000 or charged against it.

This claim as itemized in the account consists of

the following articles

:

12 Only 114 Choker Sockets.

12 Only 114 Peters Choker Hoods.

12 Only 11/2 Clevises.

12 Only 114 Choker Sockets.

4 Only No. 91 Stewaii: Trip Blocks Mang.
Sheave Line Guard.

2 Only No. 112 Stewart Trip Blocks Mang.
Sheave Line Guard.

4 Only Xo. 1122 Stewart Yarder Blocks Mang.
Sheave Line Guard.

1 Reel Wire Rope.

10 Steel Blocks.

6 Only 114 Choker Sockets.

2 Only 214 Taylor Butt Hooks.

2 Only 114 Choker Hoods.

2 Pair 2-in. Octagon Giant Skidding Tongs.

1 Only Trolley.

14x21/2x3 Pins.
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3 14x21/2x3 Manganese Sheaves.

2 Pieces % Boiler Plate 28x46.

3 31/2 Pins.

3 Stewart Oil Cups.

1 2-in. Pin.

2 ll/4-in. Pins.

6 Lock Washers.

3 2-in. Full Nuts.

3 2-in. Half Nuts.

1 Box Peerless %-in. H. P. Square Spiral,

package 2I/2 Ihs.

1 Box Peerless i/o-in. H. P. Square Spiral,

package 1% lbs.

1 Box Peerless %-in. H. P. Square Spiral,

package 22% Ihs.

3 Only 8x2x21/2 Mangenese Sheaves.

3 Onl}^ Special Pins as per sketch.

4 Only No. 10 Warren Swivels.

12 Only 1% Clevises made large enough for butt

hook 2V2-in- to enter tool steel pins furnished.

8 Only 10-in. Stewart Parding Block.

4 doz. 4y2 lbs. Stewart Cal. Rev. Axes Sager.

4 doz 36-in. Axe Handles O. H.

2 Only Waterhouse Butt Hooks.

6 Onlv Hooks for P/^ Peters Hooks.

4 Only 1/14 Peters Choker Hooks.

3 Only No. 91 Trip Block with Guards.

2 Only No. 1130 Shackle Ydg. Blocks.

8 Only No. 91 Trip Blocks.

2 Only No. 142 Trip Blocks.

1 Only No. 1000 Lead Block.

Babcock testified on page 11 that these items

enumerated above were taken over on the 12th of

May, 1914, and that the reasonable value of the said
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above articles \Yas $1048.51. He also testified that

this property was stored in the commissary and had

never been used. (Page 12.)

Lendholm testified that he checked all this stuff

over prior to Februaiy, 1911, except $150.00 worth

wdiich came in after February.

BRODERICK & BASCOM—WIRE ROPE
^ $4636.01

This company has a claim against the Ham-
ilton Creek Timber Company for items set forth

in the inventory, which claim has been approved.

This was not charged against the $215,000.

The items of the wire rope are set forth in

plaintiff's Exhibit 4 and the sizes and quantities of

wire rope sold by this company was stated item by

item and the cost of this rope was $4636.01.

Babcock testified on page 12 that his wire rope

was taken over on the 12th of May, 1914, and testi-

fied that the sum of $4636.01 was a reasonable value

of the wire rope taken over at that time.

This item of wire rope is further set forth in

Lendholm 's inventory (complainant's exhibit 20),

where the cable on the donkey engines is designated

as old cable and the cable in the commissary is desig-

nated as new cable. The total value of this cable is

given in Lendholm 's inventory as $4752.

There is no denial of the fact that this cable was

on the ground and there is no evidence to contradict

the evidence of its value.
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SIMONDS MANUFACTUR'G CO -CROSS-
CUT SAWS $164.18

These items are set forth and attached to the

approved claim and were delivered to the Ham-
ilton Creek Timber Co. from the 19th of Decem-
ber, 1913, to the 10th of January, 1914. They
were not paid for out of the $215,000.

These cross-cut saws consist of the following

items

:

6 7-ft Cross-Cuts.

2 doz. Tin. Cross-cut Files.

8 Ti/o-in. No. 513 Cross-cut Saws.

12 7-ft. No. 503 Cross-cut Saws.

Babcock testified that the reasonable value of

these saws w^as the same as the cost price, to-wit,

$164.18. Their value was very near what they cost

as they were not used much. (Test. 13.)

These saws are included in the Lendholm in-

ventory (Com. Ex. 20).

NEUMEYER — DIMOND C $1312.59

Bill of steel sold on the 5th of November
1913 to the Hamilton Creek Timber Co. This

bill of steel was not paid for out of the $215,000

and is an approved claim. (Note the last of the

$215,000 was paid over to Dodge the early part

of October, 1913, and anything sold after the

early part of October, 1913, could not have been

paid for out of the $215,000.)

This claim consists of the following articles

:

3 Bars li/4x4-in. Choker Hook Steel,

3 Bars 214-in. Rd. Bull Hook Steel.

2 Bars 1%-in. Oct. Loading Hook Steel.
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2 Bars Ii^x2l4-in. R. E. Loading Hook Steel.

2 Bars lV8x2i/o-in. R. E. Swamp Steel.

1 Bar lx2l/2-m. R. E. Grab Swamp Steel.

3 Bars 2y2-in. Rd. Block Swamp Steel.

3 Bars ly^x'iyo-in. Cross Head Steel.

3 Bars IxSi/^-in. Bucking Wedge Steel.

3 Bars lx3-in. Falling Wedge Steel.

1 Bar %-iii- Rd. Friction Pin Steel.

1 Bar 1-in. Rd. Friction Pin Steel.

1 Bar li^-in. Oct. Marlin Spike Steel.

6 Bars 1-in. Rd. Link Steel.

6 Bars ly^^-in. Rd. Link Steel.

6 Bars iVs-in. Rd. Cold Shut Steel.

2 Bars 5/16x5-in. Spring Board Steel.

2 Bars li/i-in. Rd. Clevis Steel.

2 Bars %-in. Oct. Cold Chisel Steel.

2 Bars 3/4-in. Oct. Cold Chisel Steel.

2 Bars %-in. Oct. Cold Chisel Steel.

2 Bars li/o-in. Sq. Cold Chisel Steel.

This item is included in the Lendholm inventory

(complainant's exhibit 20) and also in the Lilly in-

ventory (complainant's exhibit 21).

Babcock testified that the reasonable price of

this steel was the purchase price, to-wit, $1312.59,

and said on page 14: "Naturally, they didn't de-

preciate any ; it was steel for making hooks and log-

ging equipment."

There is no question about the value of this

steel.

HOFIUS EQUIPMENT CO $293.63

Various tools, instruments, parts necessary

for locomotive equipment. These items are set

forth in the approved claim therefor and consist
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claim was not charged against the $215,000, or

was not paid out of it.

These items consist of parts for engine and were

testified to be worth the cost price. Babcock could

not see any reason for depreciation. (Page 14.)

These parts are set forth in the Lilly inventory

and in the Lendholm inventorj^ (plaintiff's exhibits

20 and 21).

There is no dispute about these articles being

taken over and there is no dispute about their rea-

sonable value. The enumerated list of the articles

are among the exhibits.

EAILAVAY EQUIPMENT CO $250.25

This item consists of two 35-ton high-speed

Norton Jacks and were bought on the 16th of

December, 1913, and were not charged against

the $215,000 or paid out of it and is an approved

claim.

These Norton jacks are both in the Lendholm

inventory and the Lilly inventory. Babcock testified

that both of these jacks were in first-class condition

and were worth the price of new jacks (page 14).

Cox corroborated this evidence.

GERALD E. BEEBE $150.00

21/2-yd. Bagley Scraper, purchased January

24, 1914, and shipped to the Hamilton Creek

Timber Company. This was not requisitioned

or paid for out of the $215,000,

Babcock testified that the reasonable value of,

this machine was the same as the cost, as it had not
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He testified that it laid by the depot where it was put

off the train. It Avas in just the same condition it

was when delivered there. There is no evidence to

(contradict the value of this machine.

WILLAMETTE IRON & STEEL CO...$2600.00

1 Yarder Engine 11x13 sold to Hamilton
Creek Timber Company. $1300 w^as paid by the

Dodge interests and the entire amount of $3900,

purchase price, w^as charged to the $215,000, but

the difference between $1300 and $3900, that is,

$2600, was converted by Dodge to his own use.

The creditors have a claim against this engine

for $2600.00.

The title to this j^arder was in the Hamilton

Creek Timber Company, but only $1300 had been

paid on it, leaving a balance due of $2600.00. AVith

respect to its reasonable value at the time of the con-

version Babcock testified it w^as brand new and

worth exactly as much as it was w^hen shipped up

there, namely, $3900.00.

H. L. Cox testified that this yarder was in per-

fect condition w^hen it w^as taken over (see Record,

page 402).

The only claim that Jones and Kribs could have

on this yarder Avas to the extent of $1300 paid by

Dodge. The unpaid balance of $2600 should be paid

as only $1300 came out of the $215,000, the balance

being purchased upon credit of the Hamilton Creek

Timber Company, and for which sum claim has

been filed and approved in the bankruptcy pro-

ceedings.
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WILLAMETTE IRON & STEEL CO.$407.91

Consisting of donkey engine supplies. Out
of this amount $131.81 was charged to the

$215,000, but was not paid. The entire bill for

these items is an approved claim and this prop-

erty was taken over by Jones and Kribs.

The articles composing this claim are as fol-

lows :

Parts for Scraper:

Renew Cutting Blade.

Renew 5 Digger Teeth.

Renew 2 Reinforcing Straps.

Renew Reinforcing Bar on R. H. Bottom
Side.

Haul Back Lug.

1 Screwed Throttle Valve, complete tested.

2 Friction Operating Shaft Crackets,

B-2100.

2 8x20 Rolls A-3562, A-4303.

1 Set Grates for 65-in. Circ. Boiler 10,

A-4325.

1 H. H. Plate and Crab Si^xlVo.

2 14-in. Comb. Yard and Road Spools.

1 D. E. 1 Beam Separator for Engine No.

8779, B-139.

2 Stub Ende 2-in. Dia. 10-in. of Thread.

1 Set Dead Plates for 66-in. Circ. Boiler

2 B-4443, 2 A-4327.

New Shaft.

Assemble Parts.

I Cross-head Slipper, A-3711.

Babeock testified that these items were on the

ground and were taken over on the 12th of May,

1914, and that their reasonable value was the same
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as their cost value, to-wit, $407.91. (See evidence,

page 16.) These articles are included both in the

Lilly inventory and the Lendhohn inventory.

SEATTLE CAR & FOUNDRY CO $6342.08

13 trucks. These trucks were sold to the

Hamilton Creek Railroad Company. The first

invoice being on the 10th of July, 1913, the

second invoice being on the 27th of September,

1913. There is a balance due on these trucks

of $5742 unpaid and in addition $600.08 freight.

All these trucks were charged against the $215,-

000.00 and Dodge collected the entire amount
but did not pay for the trucks.

These 13 trucks must not be confused with 17

other trucks purchased on conditional sale. We are

not making any claim for the 17 trucks but only

for the 13 trucks involved herein, title to which

passed to the Hamilton Creek Timber Company and

which were converted on the 12th of May, 1914.

This is another case of where Dodge collected

the money but did not pay for the trucks, leaving

an unpaid balance of $6342.08, which is a filed and

approved claim.

Following the rule laid down by the Circuit

Court of Appeals that only propert}^ which was

bought out of the $215,000 could be taken over by

Jones and Kribs they are bound to pay for prop-

erty which was not so bought, and these trucks

not having been paid for to the extent of $6342.08,

and the insolvent estate having been damaged to that

extent, it is the duty of Jones and Kribs to pay

that amount to the trustee in bankruptcy because
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Jones and Ivribs cannot, as already pointed out,

charge the misappropriation of funds by their agent

to the insolvent estate.

Babcock testified that all the trucks were in good

condition, except one. He said he remembered one

Avas smashed up—])adly broken and was in the shop

to be repaired. The rest of them were all practically

new. He said I think they were worth as much as

new. (Ev., page 17.)

RAILS ALLOWED BY CIRCUIT COURT
OF APPEALS ON PETITION FOR RE-
HEARING MARCH 10, 1919, AS NOT BE-
ING INCLUDED IN THE CONTRACT

$9091.21

Babcock testified that there was a mile and three-

quarters of steel rails. Babcock testified that these

rails were worth $34 per ton and their total value

about $9000 when they were taken over on the 12th

of May, 1914. There is no dispute about the value

of the steel rails and Cox admitted in his testimony

that there was a mile and three-quarters of rails

taken OA'er. (Page 400 of Record.)

He said: ''In constructing this mile and three-

quarters in 1914 we used the rails that were on the

ground and the ties, with the exception of about 550,

which we bought. All the other material that we
used was on the ground and had been previously

purchased, with the exception of quite a quantity of

spikes, about 20 kegs, might be 15 or 25. We pur-

chased three switch joints. Outside of that, all the

material that we used, with the exception of the tim-

bers that we used on this bridge that we constructed.
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those we bought, that is, the stringers to the bridges,

the bents, whatever timber is in the bents, v>'as on

the ground"

After the first opinion was filed in this case

in the Circuit Court of Appeals, the appellants asked

for a modification of the opinion to include the tim-

berland conveyed to the Hamilton Creek Timber

Company of the value of $155,000, and also to have

the railroad materials which were on the ground

and which were used by Cox for the building of the

railroad. The Circuit Court of Appeals handled

this matter in the following manner (page 4 of

Opinion) :

"Tlie appellees argue that the decree of this

Court should he i)i effect a dismissal of the bill

because there are but few possible classes of

property not directly affected by tJie terms of

the contract, namely, commissary supplies, rail-

road material, ties and such property. They say

these things were upon the land of the J. K.
Company and paid for out of the $215,000, and
were put upon the property by Dodge for the

purpose of proceeding witli the construction of

the railroad.

^'But as the contract did not cover these

matters, we hold they are outside of its terms

and ought not to be included."

Undoubtedly this i:)roperty was given to the

trustee on the ground that the title to this property

did not vest in the defendants until attached to the

soil.
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TIES ALLOWED BY CIRCUIT COURT OF
APPEALS—4000 TIES, 168,000 feet at $10

per M $1680.00

The ties were also directly allowed by the Cir-

cuit Court of Appeals.

Babcoek testified that there were 4000 ties on

the ground figured at 168,000 feet at $10.00 per

thousand. There is no dispute as to the number of

ties on the ground or their value.

LUMBER $1287.89

This liunber is contained in the Lendhohn in-

ventory and in the Lilly inventory. The following

is an itemized statement of the lumber upon which

Babcoek placed a value of $1287.89 and Lendhohn

placed a value of $1283.56:

1 12x12x30 ft. 1 8x10x24 ft.

2 28 ft. 1 8x10x18 ft.

3 24 ft. 1 6x 8x12 ft.

8 16 ft. 2 6x 8x14 ft.

1 8x10x20 ft. 1 8x 8x10 ft.

1 16 ft. 1 6x 6x32 ft.

3 10x10x22 ft. 2 12x12x30 ft.

10 12x12x16 ft. 1 26 ft.

2 12x12x24 ft. 4 6x 8x24 ft.

6 18 ft. 1 2x10x18 ft.

4 16 ft. 16 6x 6x20 ft.

1 12 ft. 7 6x 6x16 ft.

1 30 ft. 1 6x 6x30 ft.

62 6x 8x 9 ft. 6 6x 6x 6 ft.

1 8x 8x20 ft. 1 3x 6x16 ft.

1 3x 6x24 ft. 24 7x 9x 8 ft.

1 6x 8x18 ft. 2 6x12x24 ft.
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7 12x12x30 ft. 4 6x16 32 ft.

5 12x12x16 ft. 4 12x12x16 ft.

7 12x12x20 ft. 2 8x17x30 ft.

4 6x12x20 ft. 2 12x12x12 ft.

3 6x12x16 ft. 17 12x12x10 ft.

1 12x12x16 ft. 1 8x17x30 ft.

1 6x12x14 ft. 6 12x12x16 ft.

10 8x16x14 ft.

350 Pes. 1x4x16 ft. Ceiling No. 2.

402 Pes. 1x4x16 ft. Rustic No. 2.

400 Pes. 1x4x16 ft. Flooring No. 2.

28 Ix 6x16 ft. S4S Cli.

26 Ix 8x16 ft.SlS Ch.

28 Ix 8x16 ft. Rustic.

1 6x 8x14 ft. Common.
4 6xl2x 8 ft.

1 6x 8x24 ft.

10 Bal. Lathes.

40 Bal. *A* Shingles.

1 6x12x14 ft.

32 2x12x18 ft. S. S. E. Com.
34 2x 4x16 ft.

1 4x 6x16 ft.

5 6x 8x10 ft. S4S Com.
78 7x 9x 8 ft.

3 6x 8x20 ft.

1 12x12x16 ft.

2 6x 8x20 ft.

1 6x12x40 ft.

2 8x17x30 ft.

12 7x 9x 8 ft.

1 6x16x32 ft.

1 8x17x12 ft.

2 12x12x12 ft.

200 ft. 1x6 Cedar Planking for launch.
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4 21/2 Rd. 16 ft. long.

8 %xl6 ft. Rcl.

6 11/8x16 ft. Ed.

6 11/4x16 ft. Rd.

9 1x3x16 ft.

4 Il/ix2i4xl6 ft.

4 II/2XII/2XI6 ft.

8 Pes. 2x 4x16 ft. S. S. E. Conmion.

54 Pes. 2x12x18 ft. S. S. E. Common.
1 Pes. 6x 6x30 ft. Common Rough.

5 Pes. 12x12x12 ft.

4 Pes. 6x12x16 ft.

5 Pes. 12x12x28 ft.

2 Pes. 12x12x12 ft.

17 Pes. 12x12x10 ft.

1 1^8 Oetagon, 16 ft.

1 ll/i Oetagon, 16 ft.

4 % Oetagon, 16 ft.

3 % Oetagon, 16 ft.

3 % Octagon, 16 ft. .

2 11/4x5 in., 16 ft.

3 114x4 in., 16 ft.

3 1x31/2 in., 16 ft.

1 1x21/2 in., 16 ft.

2 1 in.^Rd.

2 11/8 in., 14 ft.

4 21/2 in., 16 ft.

3 1 in., 16 ft.

2 1x31/2 in., 16 ft.

1 214 Rd., 7 ft.

1 13/4 Oet., 7 ft.

1 21/2 Rd., 11 ft.

1 11/4x4, 14 ft.

Together with the other items mentioned in the

said inventories.
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LOGS FROM McRAE LAND $820.00

The logs from the McRae land were testified to

by Babcock on page 21 et seq. This testimony was

corroborated by Cox on his cross-examination, who

said that he sold about 137,000 feet of logs for

$6.00 per thousand. At least the trustee should be

allowed this amount for these, that is, $820.00.

LOGS ON BANK FROM McRAE LAND
$483.87

These logs, according to Babcock, were bucked

and cut off for piling for bridges and sawed to 22

or 34-foot cuts and some as long as 40 feet, and these

logs were in one of the sloughs within a set of

boomsticks. Babcock testified he scaled these logs

up very carefully and their value was $483.87. (See

Test., page 21.)

MARSHALL WELLS CO $4095.26

All these goods and machinery were shipped

to the Hamilton Creek Timber Company and i»

an approved claim. Invoices of this item are

submitted. This bill of goods was not requi-

sitioned and was not paid out of the $215,000,

as all these goods were sold after the $215,000

had been exhausted.

Babcock testified that all these materials were

taken over on the 12th of May, 1914, and that their

reasonable value was the same as their cost value,

to-wit, the sum of $4095.26. The exhibit setting forth

these items in plaintiff's exhibit 12 and to show the

Court the articles that make up this amount, the fol-

lowing is copied from the exhibit:



2 only 4-in. Blk. Cast Ells.

2 only 4-in. Cast Flanges, faced and drilled.

6 only 60 Mars. Axe Stones.

1 only 4x10 Blk. Nipples.

1 piece 4-in. Black Pipe 80i/> in. long, 2

threads.

1 length li/4-in. Black Pipe.

2 only 4-in. reg. Thread.

1 only 4-in. Cut.

10 rolls 1 ply Mars. Roofing.

1 doz. 6-in. Dampers.

1 doz. 20-lb. Carpenter's Pencils Zen.

1/6 doz. 100 Dandy Horse Brushes.

% doz. %-in. Swivel Snaps.

3 only 11/8x8 ft. Butt Chains.

1/6 doz. No. 114 Pike Poles.

1/6 doz. No. 116 Pike Poles.

100 only % Rd. Eye Rafting Dogs.

1/12 doz. 10014-in. Rafting Augur.

% 550 Horse Brushes.

2 ton Blacksmith Coal.

1 doz. 33W, 13W and W Pitchers.

b/Q gross 52 Montana Tea Spoons.

1 only %-in. Pipe Tap.

12 only 1-in. Williams Globe Vales.

6 only li/4-iii- Williams Globe Valves.

1 bar 2-in. Rd. Mild Steel.

1 bar 2y2-in. Rd. Mild Steel.

1 bar 3-in. Rd. Mild Steel.

1 coil % Std. Manila Rope.

2 only 10x12x16 oz. Tarpartens.

1 only 2134yoA 2-in. Will Globe Valve.

6 only 2-in. Blk. Ells.

6 doz. 7-in. Mars. M B Files.

2 doz. 6 Mars. M B Tiles.
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1/2 doz. 1-pt. cans Neatsfoot Oil.

1/2 doz. 39 W Railroad Lanterns.

% doz. 39 Railroad Lant. Globes.

1/12 doz. 5S li/o Stebbins Oil Gates.

1/12 doz. No. 1 Biingbole Borers.

1 piece 3-in. Blk. Pipe, 1ft. 1 in. long.

2 only 3-in. Tread.

1 doz, 35 Viscol Oil.

1 doz. 55 Whale Amber.
30 only 30 Roch. Lamps.

y^, doz. 303 No. 3 Rocb. Lamp Chimneys.

% doz. 72 Ray Gaso Mantles.

50 Jts. 6-in. Perf. Stove Pipe.

12 sheets 20x28 Nepigon Tin.

4 pr. 831-A 31/0x31/2 Jap. Butts.

1/3 doz. 82- Ki Mortise Locks.

1 doz. 7761 Blank Keys.

1/12 doz. 1056-J Foot Bolts.

1/12 doz. 1055-J Chain Bolts.

1/4 gross 60 Coat and Hat Hooks.

1/12 doz. 16 Oilers.

325 ft. 8-in. Galv. Corrg. Culvei-t.

12 lbs. 6-oz. C H Hung Nails.

6 cans 5-lb. Med. Badger Compound.
2 doz. 7-in. Slim Taper Files, Mars.

1/6 doz. 34-in. Ship Adze Handles.

1 only No. 16 600-lb. Hart Platfonn Scale.

1 box % Sq. Peerless High Pressure Packing.

1 box 1/2 Sq. Peerless High Pressure Packing.

1 box % Sq. Peerless High Pressure Packing.

6 only 9 Yankee Nic. Watches.

1 only Marathon Auto Alarm Clock.

1 doz. No. 2 Mars. Lanterns.
i/> doz. 16 Jap. Dust Pans.

6 only l/i Black Ells.



40

6 only 14 Black Tees.

6 only 3/g Black Ells.

6 only % Black Tees.

6 % Black Short Nipples.

6 14 Black Short Nipples.

6 1/4^% Slack Bushings.

6 %xi/j^ Black Bushings.

6 1/2-^% Black Bushings.

6 %xi/4 Black Reducers.

6 1/2^% Black Reducers.

1 doz. 540 4 lbs. O. H. M. Swamping Axes.

1 doz. 540 4V^ lbs. O. H. M. Swamping Axes.

6 only 14 Black Plugs.

6 only % Black Plugs.

6 only 1/4 Black Couplings.

6 only % Black Couplings.

3 gals. Lard Oil.

1 can 5-gal. Fish Oil.

6 only 511/8 Pet Cocks.

6 only 1-lb. cans Dixon Flake Graphite.

2 doz^ 36-in. D. B. Ben. Ith Oct. Axe Hdles.

1 drum.

1 SPL. 476-E No. 13 Leading Wire.

1/12 doz. 20 Tin Funnels.

1/12 doz. 25 Tin Funnels.

1/12 doz. 30 Tin Funnels.

1 keg 6 Com. Wire Nails.

1 coil % Sid. Manila Rope.

24 only %-tooth Chains, stamped ''C. B. Co.*'

2 only iVij-in. Coupling Nuts for No. 8 IT. S.

Injector.

1 only 7 Timber Dollie.

1 doz. 1303 W. 5 Hickor}^ Bangor Peavies.

1/2 doz. ZS44y2P 4 to 41/2 Zenith Ship Adzes.

1 doz. 34-in. Ship Adze Handles.
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1/2 cloz. Hickory Rev. Broad Axe Handles.

7/12 doz. 842 11/2x28 Blind Butts.

1/12 gross 40 4-in. Gate Hooks and Eyes.

6 only 114 1170B Choker Sockets.

6 only 1170C II4 Peters Choker Hooks.

1 box Mars. Genuine Babbitt.

2 doz. 5%xl2 Ga. Glasses.

1 doz., 8%xl2 Ga. Glasses.

1 onh^ 30 Chesterton Ga. Glass Cutter.

1 only 27 Sight Feed Valve for 1 pt. Det.

Lubricator.

1 doz. 8-oz. Uph. Carpet.

1 only 8-15 Fern Cook Stove.

1 only 21-8in. Dble. Wood Tackle Block.

1 only 22 8-in. Triple Wood Block.

1 only 3x4x12 ft. Rough Oak AVagon Pole.

Icoil 1-in. Std. Manila Rope.

5 only Drip Pans 19x23x4.

1/12 14-in. French Egg Whips.

1/12 doz. 20 Tin Scoops.

1/12 doz. 30 Tin Scoops.

33 only Swifters.

1/2 doz. 202 51/2/8 Ship Augers.

1/2 doz. 202 41/2/8 Ship Augers.

1/2 doz. 202 71/2/8 Ship Augers.

1 only 7 Timber Dollies.

12 onhrl-in. Williams Globe Valves.

6 only 114-in. Williams Globe Valves.

3 only No. 30 Lamps.
1 only No. 300 Air-0-Lite Lamp.
1 onh^ 3x6 Blk. Nipples.

1 only i/txli/) Blk. Nipples.

1 only 14x2 Blk. Nipples.

1 only 14x21/2 Blk. Nipples.

1 only l/4-in. Close.
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3 only 3-in. Oast Ells.

1 only 2y2-in. Cast Ells.

2 only 114-in. Cast Ells.

1 only 14 Mall. Ells.

1 only 3x21/0x21/2 Cast Tee.

1 only 114 Blk. Coupling.

1 only %xi4 Blk. Bushings.

1 only 114-in. Williams Globe Valve.

1 piece 3-in. Black Pipe, 581/2 in.

2 pieces 2I/2 in. Black Pipe, 12 in.

1 piece ll/4-in. Black Pipe, 43 in.

1 piece li/4-in. Black Pipe, IOV2 iii-

T. B. E.

2 only 3-in. Pipe Threads.

4 only 2i/>-in. Pipe Threads

4 only ll/4-in. Pipe Threads.

5 ft. High Tension Wire.

1 only 3/g Pipe Tap No. 101.

1/2 doz. 14-in. Mars. M. B. Files.

Y2 doz. 16-in. Mars. M. B. Files.

1/2 doz. 18-in. Mars. M. B. Files.

1 length l/4-iii- Black Pipe.

1 length %-in. Black Pipe.

2 doz. 110 6-in. Stove Pipe Elbows.

1/12 doz. No. 1 Tur. Nead Glass Cutters.

5 kegs 1/2x10 Blk. Boat Spikes.

2 kegs 3/^x9 Blk. Boat Spikes.

1 doz. 31/4/8 Hungarian Nails.

1 doz. 4% Hungarian Nails.

1 M. CC. Boot Calks.

2 doz. 58 Tap Soles.

1/24 doz. 50 % Swivel Snaps.

1 doz. No. 56 1-lb. Whale Amber.

1 doz. V2-Pt. Watertight Oil.

1/12 doz. 609 Wash Boilers.
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1/12 doz. 31 1 A-1 Oil Cans.

1/2 doz. No. 2 Mars\Yell Cold Blast Lanterns.

1 ton Blacksmith Coal.

1 bale D Colored Waste.

5 kegs i/oxlO Black Boat Spikes.

2 doz. PR. 902 6-in. Strap Hinges.

6 doz. 7-in. Mars. M. B. Files.

2 gross 1x10 F. H. Brt. Screws.

1 keg % Wrt. Washers.

1 keg % Wrt. Washers.

16 Spls. 3-ply Mars. Roofing.

30 ft. 350 11/2 Hard Rub])er Suction Hose.

8 only %xl8 Machine Bolts, 4-in. Threads.

6 only %-in. Std. Hor. Check Valves.

24 onh^ 1-in. Blk. Couplings.

24 only 1-in. Blk. Unions,

1/12 doz. 43/4 D. B. Cal. Rev. Axes.

6 only 513 No. O Grease Cups, % Conn.

1 only 8-Day Marathon Alarm Clocks.

1 only 4451/2 Hartford Scale.

1 only 8-Day Marathon Alarm Clock.

1 only 28-in. Airtight T. D.

3 keg^ %x9 Blk. Boat Spikes.

1 keg % Mall. Washers.

1 keg % Mall. Washers.

2 only 300 Air-0-Lite Lamps.
1 doz. No. 72 Gas Mantles.

1 ton B. S. Coal.

2 doz, Cork Insoles, assorted.

100 %x3 Carriage Bolts.

150 %x2l/2 Carriage Bolts.

1 only 1001 Raincoat.

48 sheets 10-ft. Galv. Org. Iron.

9 only 645 M-7 Bucking Wedges.
2 onlv 1301 RR. Undercutters.
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1 Drum Water AYhite Kerosene in Drums.
1 only Iron Drum.
1 only 303 2-in. Jenkins 1 B. Blow-Off Valve.

1 ton Blacksmith Coal.

25 only 01-% Bed Springs.

25 only 1781 8 A. B. Grade 3/^ Mattress Burlap.

12 only 5-lb. cans No. 2 Badger Compound.
25 lbs. Climax Welding Compound.
4 doz. No. 103 12-in. Mars. Hack Saw Blades.

2 yds. 1/8 Rainbow Packing.

50 lbs. 1 Hex. Mfg. Std. Tap Nuts.

75 lbs. 114 Hex. Mfg. Std. Tap Nuts.

25 only ly^ Hex. Mfg. Std. Tap Nuts.

1 only 11/4 Williams Horz. Check Valve.

1 only 2 175 lbs. Pop Safety Valve.

1 only 114 36 3 Way Sq. Hd. Valve.

12 only 515 No. 2% Grease Cups.

30 ft. 114 6-ply Steam Hose.

50 lbs. Fire Clay.

6 81bs Mars. Babbitt.

68 lbs. Auto Friction Babbitt.

1 only part 343 for 3-pt. or 2-qt. Manzel Oil

Pump.
1 only part 341 for same.

1 only part 304 for same.

1 only part 329 for same.

1 case 1-lb. AVhale Amber.

1 doz. 1/2 pt- Viscol Oil.

1/4 doz. 2-C Lanterns.

1 only 125 Cherry Heater.

1 only 22 Com. Airtight Heater.

1 only No. 35 Sugar Kettle.

20 114"^ Dredge Chain.

26 rolls 3-ply Mars. Roofing.

4010 7 ft. 1 in. Black Pipe.
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18 only 12x14 8 Lt.Plain Rail Glazed Windows.
4000 ft. No. 18 Signal Strand.

1 doz. 570 41/4 lbs. Falling Axes.

1 doz. 600 43/4 Calif. Rev. Axes.

3 doz. 36-in. Extra Sledge Handles.

6 only 14-in. Stillson Wrenches.

1 only 14-in. 2 Flue Cleaner.

1 set No. 3 Light Horse Shoes.

5 lbs. No. 6 Capewell H. S. Nails.

12 14x1/2 Set Screws.

12 1/4x3/4 Set Screws.

12 1/4x1 Set Screws.

12 i/oxi/o Set Screws.

12 1/4x34 Set Screws.

12 l/>xl Set Screws.

12 %x% Set Screws.

12 %xl Set Screws,

12 %xli/o Set Screws.

12 3/4x1 Set Screws.

12 1/4x11/2 Set Screws.

1 only 10-in, Trime Wrench.

1/12 doz. 10 Westcott Nut AYrenches.

1/12 doz. 12 Westcott Nut Wrenches.

6 only 5-lb. cans No, 2 Badger Compound.
2 only 5-lb. box Boraxette.

2 doz. No. 7 %xl2 Gauge Glasses.

1 box 1/4 No. 20 Packing.

1 box % No. 20 Packing.

1 box 1/2 No. 20 Packing.

1 box % No. 20 Packing.

1/2 pt. Muriatic Acid.

1 M. O. Boot Calks.

1 doz. 3-oz. Gimp Tacks.

1/12 doz. No. 75 Tallow Pots.

1 doz. 103 Cannon Pmnp Oilers.
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6 only 10 lbs. 740 D. F. Sledges.

4 only 12 lbs. 750 D. F. Sledges.

2 doz. 40-in. Zenith Oct. D. B. Axe Handles.

2 doz. 35-in. Zenith Oct. D. B. Axe Handles.

1 ton Blacksmith Coal.

5 bars i^: Rd. Com. Iron.

5 bars 5/14 Com. Iron.

5 bars % Com. Iron.

5 bars V2 Com. Iron.

5 bars % Com. Iron.

5 bars % Com. Iron.

5 bars 1 Com. Iron.

3 bars V/i Rd. Norway Iron.

2 bars II4 M. Norway Iron.

% doz. IXL Stove Shovels.

6 cases Union Kerosene, 5-gal. cans.

2 drums Com. Coal Oil,

1 l^ale D Colored Cotton Waste.

The cost value and the expert opinion of value is

the very best evidence that can be produced. This

property was not paid for out of the $215,000.

POWDER $937.54

This powder was sold by the DuPont de Ne-

mours Co. Their total claim against the estate

is $2790.77. $588.95 was bought after the $215,-

000 had been exhausted.

Babcock and Lendholm testified as to the pow-

der and its value and the aomunt of powder taken

over on May 12, 1914, to-wit, the sum of $937.54.

That this powder was not paid for is evidenced by

the approved claim of DuPont, etc.. Exhibit 13.
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COMMISSARY $2565.93

This commissary stock is represented by the

following claims approved against the Hamilton
Creek Timber Company.

Wadhams & Co $4846.29

Chris Solum Shoe Co 891.87

Portland Flouring Mills 88.29

Dogherty Shoe Co 201.55

Theo. Bergman Shoe Co 229.05

Neustadter 1083.69

Everding & Farrell 301.31

The inventory of this stock and the values placed

thereupon by Babcock are set forth as follows:

(Page 270 Record.)

6 cans K. C. Baking Powder, 18%c ea...$ 1.13

1 carton Yours Truly Macaroni, 25 lbs... 1.38

15 Diamond W Macaroni, Is, 90c doz 1.12

16 Diamond W Noodles, Is, 90c doz 1.20

8 cans Wadco Oysters, $2.20 doz 1.37

23 cans Bayocean Salmon, $1.25 doz 2.40

7 cans June Peas, $1.05 doz 61

37 cans Pheasant Brand String Beans,

95c doz 2.93

6 pkgs. Diamond W Head Rice, Is,

$1.00 doz 50

27 pkgs. Diamond W Soda, Is, 4^20 each 1.22

6 bottles Catsup, lOYoc each 63

6 pkgs. Diamond W Tea, Ic, 37i/^c each 2.25

6 pkgs. Diamond W. Tea, i/^s, 19c each... 1.14

4 pkgs. Diamond W Salt, 821/2C doz 25

46 pkgs. Riverside Starch (gloss), 6I/4C

each 2.87

15 pkgs. Quaker Rolled Oats, 10c each 1.50
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12 pkgs. Diamond W Pancake Flour,

$1.25 doz 1.25

9 2-oz. Diamond AV Pepper, 75c doz 56

22 2-oz. Diamond W Mustard, 75c doz 1.37

10 2-oz. Diamond W Allspice, 80c doz 67

10 2-oz. Diamond W Cloves, 85c doz 71

9 2-oz. Diamond W Ginger, 80c doz 60

10 2-oz, Diamond AV Cayenne, $1.00 doz... .83

18 2-oz, Diamond W Cinnaanon, $1.35 doz 2.02

17 2-oz. Diamond W Nutmeg, $1.35 doz 1.91

15 cans Corn, 90c doz 1.13

6 cans Pineapple, $1.30 doz 65

3 cans Pheasant Brand Peaches, $1.60

doz 10

27 cans Wadco Tomatoes, $1.02yo doz 2.31

5 bottles 2-oz. Diamond W Vanilla Ex-

tract, $3.00 doz 1.25

9 bottles 2-oz. Diamond W Lemon Ex-

tract, $2.00 doz 1.50

8 pkgs. Yeast Foam, 40c doz 27

2 pkgs. Magic, 40c doz 07

6 i/^-lb. Diamond W. Cinnamon, 36 l/3c

each 2.18

2 y2-lb. Diamond W Mustard, 18c each... .36

17 cans Beechnut Pork and Beans, $1.00

doz 1.42

24 cans Yeloban Milk, 92c doz 1.84

1 bucket Columbia Syrup 23

1 bucket 5-lbs. Columbia Lard, $8.77

doz 73

1 sack Diamond AV Hominy 28

22 short pts. Knight's Mixed Pickles,

$1.20 doz 2.20

22 pts. Mixed Picnic, $2.25 doz 4.15

10 qts. Mixed Picnic, $3.25 doz 2.71
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8 qts. Sour Picnic, $3.25 doz 2.17

31 boxes Toothpicks, 37c doz 95

4 11/12 doz. Gelatine, SSy^c doz 4.10

21 cans Wadco Pumpkin, $1.25 doz 2.19

19 cans Pheasant Brand Apricots, $1.65

doz 2.65

10 lbs. Navy Beans, 5c lb 50

20 lbs. Sugar, 5c lb 1.00

10 lbs. Lima Beans, 5c lb 50

2 5/12 doz. bottles Wadco Vinegar, qts.,

$1.25 doz 3.02

1 1/3 doz. bottles Diamond W Bluing,

75c doz 1.00

3^2 doz. cans Dutch Cleanser (4 doz.

case) , $3.45 case 3.02

2 1/3 doz. cakes Bon Ami, 84c doz 1.96

10 pkgs. Citrus Washing Powder,18 l/3c

each 1.83

2Y2 doz. Glycerine Soap, $9.00 gross 1.88

3 1/3 doz. bars Sapolio, 80c doz 2.67

20 bars Jergins' Pumice Soap, 6i^c each 1.30

46 small bars Tar Soap, 334c each 1.72

75 cakes Ivory Soap, 7c each 5.25

4 cakes Elk Savon Soap, 2c each 08

1 doz. No. 2 Lamp Burners, 85c doz 85

2 cases Black Diamond Matches, $3.40

case 6.80

58 boxes Black Diamond Matches (100

in case), $3.40 case 1.97

2 Washboards, $4.25 doz 71

7 Brooms, $4.25 doz 2.49

5 1/3 doz. No. 2 Lamp Chimneys, 80c

doz 4.27

2 only No. 1 Lamp Chimneys, 55c doz 09

2 No. 2 Rochester Chimneys, $1.00 doz... .17
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16 No. 1 R. R. Lantern Globes, $1.00 doz. .50

12 No. 2 R. R. Lantern Globes, 95c doz 95

19 Cob Pipes, 30c doz 47

Lot 3672—5 Pipes, $4.00 doz 2.67

Lot 11201/2—5 Pipes, $4.00 doz 1.66

2 Wellington Pipes, $4.00 doz 67

24 Pipes, $2.00 doz 4.00

286 White Cigarette Papers, $1.85 per 100 5.20

8 boxes Mexican Cigarette Papers, $1.00

box 8.00

48 pkgs. Mexican Cigarette Papers, 2c ea. .96

75 lbs. Potatoes, $1.00 per 100 lbs 75

12 1/3 doz. Edgeworth, 96c doz 11.84

1434 doz. Gold Shore, 97c doz 14.30

214 doz. Five Brothers, 88c doz 1.98

8% doz. Dixie Queen, 96c doz 8.40

6 1/6 doz. Pedro, $1.00 doz 6.17

9 1/3 doz. Peerless, 47y2C doz 4.43

29 11/12 doz. Bull Durham, 441/2C doz 13.31

I6I4 doz. Tuxedo, 96c doz 15.60

191^ doz. Prince Albert, 96c doz 18.48

8 11/12 doz. Union Leader, 97c doz 8.65

12 doz. Velvet, 96c doz 11.52

4 lbs. Westover, 53c lb 2.12

5 lbs. Horseshoe, 43c lb 2.15

121/2 lbs. Star, 45c lb 5.67

78 boxes Snuff, 4c each 3.12

450 Beechwood Cigars, $35.00 M 15.75

210 Porto Wana Cigars, $32.08 M 6.74

10 Cortez Cigars, $62.50 M 3.13

14 pr. North Coast Loggers, $3.60 pr 49.00

12 pr. Chris Solum, $3.21 pr 38.52

4 pr Goodyear, $3.00 pr 12.00

5 pr. Dougherty Red Logger, $6.00 pr 30.00

5 pr. Bergmann Calked, $7.00 pr 35.00
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Lot 405—8 pr. Chris Solum, $6.50 pr 52.00

Lot 420—24 pr. Chris Solum Sp. H.

Calked, $5.00 pr 120.00

Lot 419—22 pr. Chris Solum Sp. H.

Calkedj^ $5.10 pr 112.20

Lot 427—2 pr. Chris Solum Heeled,

Calked, $5.25 pr 115.50

Lot 419—7 pr. Chris Solum Heeled,

Calked, $5.15 pr 36.05

Lot 427—1 pr. Chris Solum Heeled 4.75

Lot 418-7 pr. Chris Solum Heeled, $4.60

pr 32.20

7 pr. low, black (Sweney), $2.25 pr 15.75

1 pr. low, tan (Sweney) 2.50

Lot 2611—11/12 doz. Undershirts, wool,

$12 00 doz 11.00

Lot 2611—10/12 doz. Underdrawers, wool,

$12.00 doz 10.00

yg—11/6 doz. Undershirts, wool, $12 doz... 14.00

2601—5/12 doz. Underdrawers, wool, $9

doz. 3.75

2601—6/12 doz. Undershirts, wool, $9 doz. 4.50

2545—11/2 doz. Undershirts, wool, $22 doz. 33.00

2545—IV2 doz. Underdrawers, wool, $22

doz. t 33.00

W-5—9/12 doz. Undershirts,wool, $11 doz. 8.25

2543—1 5/12 doz. Underdrawers, wool,

(14/12), $9.00 doz 12.75

Odd Wool—2 8/12 doz. Undershirts, wool,

$12.00 doz 32.00

11—1 1/12 doz. Undershirts, cotton, $7

doz 7.58

8—10 4/12 doz. Underdrawers, cotton,

$6.00 doz 2.00
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8—10 1 3/12 doz. Undershirts, cotton,

$6.00 doz 7.50

4/12 doz. Undershirts, cotton ribbed,

$4.50 doz 1.50

Lot 1170—1 2/12 doz. Flannel Shirts,

blue, $27.00 doz 31.50

Lot 850 SB—1 doz. Flannel Shirts, blue,

$23.00 doz 23.00

Odd—1/12 doz. Flannel Shirts, blue,

$16.50 doz 1.37

550—11/4 doz. Flannel Shirts, blue, $15.00

doz 18.75

429—1 5/12 doz. Flannel Overshirts, blue,

$42.00 doz „ 59.50

462—4/12 doz. Flannel Overshirts, gray,

$42.00 doz..— 14.00

418—1/12 doz. Flannel Overshirts, blue,

$31.50 doz 2.65

5/12 doz. Flannel Shirts, mixed, $12.00

doz 5.00

6/12 doz. Flannel Shirts, mixed (one

bad ) 15.00

2 2/12 doz. Cotton Overshirts, $4.50 doz. 9.75

18 pr. Cotton Shoe Laces, 5c doz 08

26 2/3 doz. Blue Handkerchiefs, 671/2C

doz 18.00

1/12 doz. Bib Overalls, $10.75 doz 90

3 7/12 doz. Plain Overalls, $9.25 doz... 33.15

2 8/12 doz. Jumpers, $8.25 doz 22.00

3 pr. Corduroy Pants, $1.75 each 5.25

2 pr. Cotton Pants, $9.00 doz 1.50

1 pr. Bib Overalls (Sweney) 75

1 pr. Slicker Pants, $8.80 doz 73

1 1/3 doz. Slicker Coats, $9.25 doz 12.33

15% length Aquapelle Coats, $3.50 each 54.00
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111/2 doz. Plush Caps, $12.00 doz 11.00

2/12 doz. Leather Caps, $12.00 doz 2.00

10 pr. Arm Bands (retail 25c), $2.00 doz. 1.66

11 pr. Ann Bands (retail 15c), $1.50 doz. 1.38

40 pr. Ai-m Bands (retail 10c), 75c doz 4.00

2 pr. Wool Gloves, $4.50 doz 75

4 pr. Gauntlet Gloves, $13.50 doz 4.50

10 pr. Leather Mittens, $9.00 doz 7.50

10 pr. Canvas Gloves, 85c doz 71

Lot 951—1 1/12 doz. Gray Cashmere Sox,

$2.17 doz
'.

2.54

2 doz. pr. Cotton Sox, 75e doz 1.50

10 pr. Crown Suspenders, $4.37 doz 3.65

Job Rubber Boots 22.00

1 only pr. Paris Garters, $1.90 doz 16

6 5/12 doz. Slicker Hats, $2.20 doz 14.11

12 pr. "Wool Blankets, $1.65 each 19.80

4 pr. Washington Blankets, $1.55 each... 6.20

23 pr. Cotton Blankets, $1.30 each 29.90

Apples, canned, 8s, 4 cases ® $2.75 11.00

Apples, dried, 50s, 2 boxes ® $4.00 8.00

Bacon, 5 sides, average $3.03 each 15.15

Barley, Pearl, 2 sacks ® $1.38 2.75

Beans, Pink, li/o sacks ® $3.30 4.95

Beans, Pheasant Brand, String, 1 11/12

cases Q $3.50 6.71

Beans. Navy, 1 sack and 105 lbs. ^ $3.85

cwt 1 11.15

Blackberries, 1/3 ease Q) $3.75 1.25

Brooms, Heavy Mill, 1/3 doz. f^ $6.00 2.00

Brush. Scrub 1.34

Brush, Sink 12

Butter, Cedar Brook 37.80

Catsup, canned, 2 cases ® $6.00 12.00

Catsup, jackets, 4® $2.40 „ 9.60
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Cocoanut, 3 buckets ^ $3.70 11.10

Codfish, i/o box, 20 lbs., ® 9i/oc lb 1.90

Coloring Egg Yellow, 1 qt 85

Compound, Lard, 2 cans 50s (w $5.01 10.01

Crackers, 1 case 20 lbs 1.44

Culvert, 325 ft. 8 in. gal. Culvert 158.44

Currants, 1 box 25 lbs 2.75

Gold Dust 18

Extract, Lemon (contract) 22.50

Extract, Vanilla, 7 qts. (a) $1.55 and con-

tract $38.75 49.60

Flour, 49s, 51 sacks 57.37

Flour, Graham, 5 sacks ® $1.15 5.75

Flour, Rye, 3 sacks (a) $1.12 3.36

Ham, 3^ $2.32 6.96

Kraut, Sour, 2 kegs ® $5.12, 1 keg ^> $4.75 14.99

Lime, Chloride of, 42 cans ® 17c 2.94

Macaroni, 2 boxes, 25c, 50 lbs. Q) 5V2C 2.75

Meal, Corn, 1 sack 1.30

Mince Meat, 2 kegs ® $13.12 26.24

Milk, 261/4 cases Q $3,671/2 (Yeloban) 96.46

Molasses, 2 jackets ^ $1.65 3.30

Noodles, 1 Co) $1.80, 21/0 ® $2.75 8.67

Oil, Salad, 6 cans ® 471/20 each 2.84

Peaches, Dried, 2 boxes 50s ^ $3.63 7.25

Peas, Canned, 8s, 5/12 case ^) $5.25 2.19

Petre, Salt 80

Powder, Baking, 5 cans Diamond W ®
75c 3.75

Prunes, Dried, 2 cases ^ $4.25 8.50

Pumpkin, 1 case 2.65

Raisins, 1 case ® $3.00, 1 case ® $3.75 6.75

Rhubarb, 2 cases (a) $2.75 5.50

Rice, 11/2 sacks Q) $4.75 7.15

Salt, 4 4/5 sacks ® 55c 2.64
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Soap, Laundry 16.45

Soda, Diamond W, 14 ® 41/20 63

Spaghetti; 1 case 2.75

Spices^ Allspice 1.44

Spices, Cayenne 1.60

Spices. Cinnamon 2.94

Spices, Cloves 2.52

Spices, Ginger 15

Spices, Mace 60

Spices^ Mustard 4.79

Spices, Nutmeg 1.32

Spices. Paprika, 3 lbs. ® 60c 1.80

Spices, Pepper 7.20

Spices, Chili Powder 2.00

Spices, Curry Powder 1.28

Spices, Sage 15

Spinach. 1/4 case 2.20

Squashy canned, 1 case 2.25

Starch, Corn, 6 pkgs. Is ® 5l/4c 31

Sugar, Granulated, 6 sacks 27.60

Sugar^ Powdered, 1 case 21 lbs., 1 case 18

lbs. (a) $5.45 cwt 2.12

Syrup, 1 jacket S. D 1.90

Tapioca, 3 sacks ® $1.38 4.12

Tomatoes, 3 1/6 half-cases ® $1.50 4.75

Vegetables, 47 sacks (a) $1.32 3/5 62.32

Vinegar, 3 kegs 9.00

Yeast, 2/3 box (a) $1.20 80

All this property was in the store building that

was at Hamilton Creek, and Babcock made a careful

inventory of it on or about the 12th of May, 1914

(page 24). Being in the store building it was all

new stuff.
^
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FAIRBANKS MORSE CO $154.75

This item consists of the following articles:

1 set Eclipse Tank Fixtures $60.60

1 Push Car 37.75

1 41/2x3x4 Steam Pump 56.50

These things yveve taken over, on the 12th of

May, 1914^ by Jones and Kribs. These did not de-

preciate in value because they were all new goods.

LOGGERS' OIL EQUIPMENT CO $450.00

Oil burner equipment complete, stored in

commissary house. Purchased from Loggers'

Equipment Company. Not paid for out of the

$215,000. This claim is included in the approved

claim of the Loggers' Oil Equipment Company
for $1500.00.

This was an oil burner for donkey engine stored

in commissary. It was new and was worth its full

value of $450.00. (Babcock's Test., page 24.)

RASMUSSEN & CO .! $25.57

51 gal. Oil.

This oil was for steam cylinder that Avas on the

ground at the time it was taken over. It was worth

what it was invoiced for. (Babcock's Test., page

25.)

STANDARD OIL CO $179.77

This was fuel oil on the ground at the time and

the amount stated is its reasonable value.

HORSE $75.00

Babcock testified the horse was taken over and

that it was worth $75.00 (page 25).



57

BRIDGE IRON MISCELLANEOUS MA-
TERIALS $461.13

This item consists of bolts, separators and wash-

ers for completing the bridges on the railroad line.

They were all in the kegs in which they were shipped

and Avere new, and were worth full value and were

valud at $464.13 (page 25).

BUNKHOUSES $1200.00

This item consists of 12 bunkhouses, 12x26, which

were built on skids so as to load on cars.

Babcock testified regarding these bunkhouses

(page 138 of the testimony submitted at the former

hearing). He said: "I think that (item) consists of

12 bunkhouses 12x26 feet, all built on skids so as to

load on cars."

Lilly's (Jones' agent) inventory made for Jones

and Kribs had these bunkhouses listed as "12 mov-

able bunkhouses." The}^ were also listed by Lend-

holm in his inventory as 12 standard bunkhouses.

These bunkhouses being movable, are personal

property and could be carried from one part of the

work to another. Not being affixed to the real estate,

they were chattels and not having been paid for by

Jones and Kribs, they belonged to the bankrupts.

FLAT CAR $985.00

This is admitted to have been taken over in the

Lilly inventory made for Jones and Kribs. It was

also enumerated in the inventory made by Lendholm

and its reasonable value is testified to by Babcock

as $985 00.



58

BALLAST CAR $487.15

TRACKLAYING CAR $133.59

OFFICE FIXTURES $300.00

These items are included in the Lilly inventory

and their value is fixed both by Lendholm and Bab-

cock to be the same as that set forth in the inventory.

In connection with the foregoing it is to be noted

that the defendants have offered no evidence against

the value of any of the property taken over.

As this accounting stands there is no evidence

whatsoever to contradict the evidence of the plaintiff

either ar> to the property being taken over or the

value of the property taken over. The only defense

put up is that the Circuit Court of Appeals was

wrong in holding that this property was not included

in the forfeiture clause. The mere statement of this

proposition shows than it can be no defense, for the

decision of the Circuit Court of Appeals is the law

of this case.

We attempted in this case to have a master ap-

pointed to check over all the accounts and furnish a

repoii] to the Court in order to save the Court from

making the examination, but the defendants insisted

that no master be chosen. After having succeeded

in preventing a master from being appointed, the de-

fendants claim that the evidence is not satisfactory

or sufficient to establish the issues in this case. But

w^e want to point out to the Court that we furnished

the bills and invoices and showed the value of the

property by expert testimony. In addition to this

the books of the bankrupts are before the Court, and
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if it is desired to go into the books to further ascer-

tain the value of the property, the opportunity for

that was apparent, although we believe that the evi-

dence of the experts and the evidence of the values,

as furnished by the cost values, is abundantly suffi-

cient.

Judge Corliss said in his argument:

"It is perfectJy impossible for this Court to

pick out any piece of personal property and say

with respect to it under the evidence in this case

that this property teas taken by the J. K. Lum-
ber Company and was not paid for out of the

$215;000,

Our answer is that it is perfectly clear that this

entire statement quoted above is erroneous. We have

shown by evidence beyond dispute that none of the

$215,000 was applied to any of the property claimed

in this accounting. In the case of the Willamette

Yarder and the trucks for which Dodge received

the money, it has already been pointed out that he

failed to pay this money on these items, and his mis-

direction of these funds is a thing that the creditors

are in no way connected with, and particularly since

Dodge was the agent of the defendants in the dis-

bursement of this fund.

We have already pointed out that the evidence in

this case went to the value of all the property taken

over minutely. Each article was segregated and the

value of the article at the time it was taken over was

given in evidence. We showed the cost value and
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the expert value. We are familiar with the rule that

in cases of this kind, where the conversion occurred

over six years ago, that we might give an expert

opinion of the lump value of all the articles taken

over. We have cited authorities that this could be

done and would be sufficient in many cases, es-

pecially where the property had been lost or de-

stroyed. In this case the property has been used for

several years by these defendants and has been either

lost, destroyed or disposed of, so that to require us

to go further would be to require us to i)erform the

impossible. As a practical matter, devoid of all tech- '^

nicality, the Court can see that we have produced

evidence of the actual value of the projperty. The

very best evidence of the value of any property is

the cost value, coupled with expert opinion as to each

and every item at the time of the conversion. If the

property was taken over j^esterday it would be diffi-

cult for us to either conceive of, or obtain any better

evidence than that furnished at the trial. Each of

the different items is enumerated, segregated and

classified. Further than that the evidence before the

Court is conclusive that none of the $215,000 was used

to purchase or obtain any of the property claimed by

the plaintiff to be included in the accounting.

In Chicago v. Ohio City Lumber Co., 214 Fed.

751, at page 754, the Circuit Court of Appeals for

> the Sixth Circuit said

:

^'Wliere more accurate evidence is not avail-

able or ohtainahle, any person, whether owner,
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active manager or employe, who is familiar with

the property and goods connected tvith and used

in a business, although not an expert, may testi-

fy as to the value if such property when de-

stroyed by fire, and his estimates of value may
be given i]i single or gross amounts. Union Pa-

cific R. Co. V. Lucas, 136 Fed. 374, 377, 69 C. C.

A. 218; Walker v. Collins, 50 Fed. 737, 740, 1

C. C, 642; Jensen v. Palatine Ins. Co., 81 Neh.

523, 116 N. W. 286; Thomason v. Capital Ins.

Co., 92 Iowa 72, 61 N. W. 843; Bolte & Jansen

V. Equitable Fire Ins. Ass'n, 23 S. I). 240, 121

N. W. 113; Farley v. Springs Garden Ins. Co.,

148 Wis. 622, 134 N. W. 1054, 10561; 11 Cyc.

113, 115
''

The defendants claim that the equities are

in their favor, ])ut bv an}^ process of reason-

ing the only property that the defendants

could take was the property included in the $215,-

000 because that was the only property that the

bankrupt corporations were obliged to acquire un-

der the contract. Both Jones and Kribs testified

that when they converted the property they did

not make any investigation to ascertain whether or

not the property converted was included in the

$215,000 or not. They simply went on the ground

and took everything and it did not matter to them

whose x^roperty it was. The equities of Jones and

Kribs are entirely imaginary as against the creditors

and amounts to mere buncoml^e. The creditors who

sold the personal property to Dodge, who was the

agent of Jones and Kribs, from an equitable point
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of view, certainly stand in a better position than

these defendants, who roped Dodge into their bond-

ing scheme in order to enrich themselves.

With respect to the burden of proof we have

sustained our burden of proof and proved beyond

any question that none of the $215,000 ever pur-

chased one particle of the property we are suing

for. As a matter of fact, there is no evidence to

the contrary in this record. Defendants say the

logging trucks were of course a part of the railroad

equipment, but Avhat of it? Are we to go to the

Circuit Court of Appeals; wait several years, and

then be confronted by Judge Corliss' statement that

this case is not now to be tried by the rule laid

down by the Circuit Court of Appeals. The Circuit

Court of Appeals did not give to the defendants any

logging equipment, or any railroad equipment or

any other equipment. The only thing that the Cir-

cuit Court of Appeals gave to the defendants was

any property purchased out of the $215,000. This

constant ignoring of the express decision of the Cir-

cuit Court of Appeals should not bespeak any par-

ticular favor in behalf of the defendants. The prop-

erty included in the forfeiture clause is limited to

the property purchased with the $215,000 because

the Circuit Court of Appeals has held that that was

the only property included in the contract.

Obviously, if there was any doubt as to the prop-

erty taken over by the defendants, they would have

introduced some evidence to show that it was not

taken over, and if there was any contest as to the
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value of the property taken over, the defendants

would have produced some evidence contradicting

the values set on the property by the plaintiff; so

that the accounting comes before the Honorable

Judge of the Circuit Court of Appeals in this case

on the evidence produced by the plaintiff as to the

property and the values and with no evidence pro-

duced by the defendants whatsoever on this issue.

Witnesses are presumed to speak the truth and

the plaintiff's witnesses testifying as to the con-

version of the property and its value were in no

way discredited, and the testimony of the plaintiff's

witnesses as to the conversion and the values is in

no way improbable. From these circumstances it

would seem that the testimony comes within the rule

that such evidence legally establishes the fact.

In Newton v. Pope, 1 Cow. (N. Y.) 109, the

Court said:

^^ Where the witness is unimpeached, the

facts sworn to hi/ him uncontradicted, either

directly or indirectly by other witnesses, and

there is no intrinsic improhahiJity in the rela-

tion given hy him, neither a court nor a jury

can in the exercise of a sound direction disre-

gard his testimony/' Enc. of Ev., Vol. 14, page

22.

The burden of proof was on the plaintiff in this

case to show the property converted and its nature

and the amount and value thereof. The plea tliat

any part of this property was paid for out of the



64

$215,000 would amount to a plea by way of confes-

sion and avoidance, and the burden upon that issue

would be upon the defendants. (See Smith v. Hill,

232 Mass. 188; 2 Am. Law Rep. 1667.) But we have

voluntarily in this case assumed both burdens. We
not only proved the property taken over and its

value, but we also negatively proved that none of this

property was paid for out of the $215,000 and all our

testimony in this regard stands uncontradicted.

All the defendants could take in any event under
the forfeiture clause Avas the property included in

the contract and purchased with the $215,000. They
had no rights in any other personal property on the

ground, and we therefore respectfully submit to the

Honorable Federal Court that we are entitled to

the value of all the personal property converted on
the 12th of May, 1914, which was not included in

the contract and which Avas not paid for out of the

$215,000.

Respectfully submitted,

THOMAS MANNIX,
GUY L. WALLACE,

Attorneys for Plaintiff.

Portland, Ore., October 6, 1921.
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In the Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

PARKER STENNICK, Trustee in Bank-
ruptcy for the Hamilton Creek Timber
Company, a Corporation, and the

Rainier Lumber & Shingle Company, a

Corporation,

Plaintiff-Appellant,

vs.

WILLARD N. JONES, FRED A.

KRIBS and the J. K. Lumber Com-
pany, a Corj)oration,

APPELLEES' BRIEF.

Appeal from the Decree of the District Court of the

United States for the District of

Oregon on Accounting.

Appellees object to a retrial of the merits of this

case by this court on this appeal, in view of the

nature of the record before the court. As this

court well knows, this case has a history. L^pon

the former appeal it was sent back to the District

Court for an accounting. Upon this accounting

some additional evidence was taken before his

Honor, Judge Bean. Judge Bean ruled that all of

the other evidence which had been previously taken

in the case was before him for consideration on



the accounting, and that the whole case was as

much before him as though he had himself, on his

own motion, opened up the case for an accounting

after final decree had been entered. The evidence

taken upon the original hearing in the District

Court consisted of two classes:

One class comprised oral testimonj^ given by
witnesses in court and certain exhibits offered in

evidence. The other class, and by far the largest

portion of the evidence, consisted of portions of

the testimony taken on the trial between the same
parties in a suit in the Circuit Court of Multnomah
Coimty, Oregon, which portions of such evidence

were stipulated into the case on the trial of this

case before Judge Bean. This evidence was stipu-

lated into the record out of five large volumes of

evidence containing over 3000 pages.

When this case came to this court the first time

a statement was properly settled under Equity Rule

75, embodying the substance of the evidence, so far

as it appeared to be pertinent to the questions

which had been litigated in the court below.

The decision of this court on the first appeal has

raised questions necessitating a settlement of a

statement under Equity Rule 75 on this appeal to

the end that appellees may protect themselves in

this court. Portions of the evidence stipulated into

the record from the evidence taken in the State

Court have become vital on this appeal because they

shed light upon the credibility of the witnesses who



testified on the accounting, and because such evi-

dence on the accounting is unintelligible without the

aid of the additional evidence so stipulated into the

case. If there ever was a case when a litigant was
entitled to the protection of Equity Rule 75, it is

the case at bar. Moreover, Judge Bean and Judge

Bean alone has, under this rule, the absolute right

to deteiToine in the settlement of the statement

what evidence is necessary to be embodied in such

statement. He has the right to have the case heard

in this court upon an orderly and full statement

settled by him in the usual way and not upon a

garbled record.

Counsel for appellants has no excuse for failure

to settle a statement in the usual way. On the 14th

of April, 1921, I addressed to him a letter in answer

to his request to proceed independently of the rule,

and in this letter I definitely notified him what my
attitude was in the following language:

"Moreover, I think that the condensed

statement gave the Circuit Court of Appeals a

wrong impression about the case, and that upon

a full statement of the whole record the decree

would have been affirmed absolutely. I shall

contend in this case that upon the whole record

Jones and Kribs are not liable for two reasons:

"First, that there is no liability on them

personally, even assuming that the J. K. Lum-

ber Company was liable for something; and

second, that upon the whole record you have



failed to maintain the burden of proof showing
any sum for which there is any accountability.

Of course, Jones and Kribs cannot appeal, as

they have been successful, and they therefore

have the right upon your appeal to contest their

liability upon every ground. I shall therefore
insist that this time the complete record be

prepared in accordance with Equity Rule 75.

''From the express language of this rule,

the duty of condensing and stating the evi-

dence rests primarily upon you. Unless the

proposed statement is in substance complete, I

shall of course insist under the provisions of

this rule that it be made complete before it is

approved by Judge Bean. This is a matter that

the Circuit Court of Appeals has no jurisdiction

over. They may allow you to dispense with a

printed abstract, but they have no control over

the settlement of the record in the District Court.

It would be very unfair to the respondents to

dispense with the printing of the record, for in

that event I would have nothing to guide me in

preparing my brief, as the original record would

be in San Francisco."

Despite this notice, no proposed statement has

ever been filed; and indeed not a single step has

been taken by counsel to comply with any of the

requirements of Equity Rule 75. In fact, I have

only the information given me by the clerk of the

court below to shed any light on the question how

this case came to be certified to this court without



Equity Rule 75 being- complied with. He informed
me that some order had been made by his Honor
Judge Ciilbert, but I have never seen a copy of the

order; it has never been served upon me, and I never
had any notice of the application for the making of

such order. In this comiection I respectfulh^ con-

tend that no judge has any authority to settle any
statement except the judge who tried the case, and
that no judge or court has any power to dispense

with the requirements of Equity Rule 75. This rule

has all the force of a statute. The only court having

an}^ jurisdiction to dispense with its requirements

is the United States Supreme Court, the court

which prescribed this rule under authority of an
act of Congress.

In 15 Corpus Juris 913 the doctrine is thus

stated:

"When the rules of a court are prescribed

by a higher court under a statute, the court

for which such rules are prescribed has no

authority to modify or suspend the same."

To same effect are:

Poultney vs. La Fayette, 12 Pet. 472.

(Jaines vs. Relf, 15 Pet. 16.

Rio (irande & Co. vs. Gildersleeve, 174 U. S.

603-608-609.

15 Corpus Juris, 904.

U. S. vs. Motion Picture Patents Co., 230

Fed. 541.

Rodgers vs. United States, 152 Fed. 426.
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The case of U. S. vs. Motion Picture Patents Co.,

230 Fed. 541, was decided under Rule 75. In this

case the court said:

"The appellant and this court can be re-

lieved of the obligation of Rule 75 only by the

Supreme Court."

In Rio Grande & Co. vs. Gildersleeve, 174 U. S.

608, the court said:

"But the rule once made without any svich

qualification must be applied to all cases which

come within it, until it is repealed by the

authority which made it."

Having no printed record or copy of statement

to refer to, all I can submit on the question whether

plaintiff is entitled to recover anything, even of the

J. K. Lumber Company is the following brief I sub-

mitted in the District Court:

"Before discussing the case let us first of all

determine the state of the record.

1. A large amount of the testimony and some

exhibits were stipulated into the record, being the

testimony taken in the State Court in the former

action brought by plaintiff against defendants.

This consists of five books, which will be delivered

to the court with this brief.

2. The evidence taken in this case upon the

original trial and before it was taken to the Circuit

Court of Appeals.



3. The additional evidence taken on the ac-

counting ordered by the Circuit Court of Appeals.

Throughout this brief we will refer to Dodge and
his corporations as "Dodge."

The opinion entirely excludes from the account-

ing four classes of property: (1) The railroad.

(2) The railroad equipment. (3) The logging equip-

ment. (4) All personal property bought with with

$215,000.00.

The sole item for which the J. K. Lumber Com-
pany is accountable is the personal property taken

by the J. K. Lumber Compau}^ and not bought with

the $215,000.00.

The burden of proof is, both under the law and

under the opinion of the Circuit Court of Appeals,

upon the plaintiff to establish by legal evidence

that the J. K. Lumber Company took some property

not bought with the $215,000.00; and in addition the

plaintiff must show its value at the time it was
taken. Even this, however, would not entitle plain-

tiff to recover, because it is significant that the

Circuit Court of Appeals did not decree that judg-

ment for the value of such property should be

rendered by this court, but only that such decree

should be rendered upon the accounting as should

be just and equitable.

The following large items are excluded from

this accounting for the reasons hereinafter speci-

fied:
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1. The Shea locomotive. This had been bought
on a conditional sale and only a small payment
made on it; and when the J. K. Lumber Company
took possession they found this Shea locomotive in

the possession of the vendor and the company was
unable to exercise any control over this engine and
did not exercise any such control by virtue of the

forfeiture clause, but entirely by making a new
arrangement with the vendor that held the title.

2. The logging trucks were of course a part of

the railroad equipment. They were an indispensable

instrumentality in transporting the logs from the

railroad to the river.

3. The boomsticks were also a part of the log-

ging equipment, according to the undisputed evi-

dence in the case. (Tr. Ev. this case, Oct. 18, 1920,

page 55-101.)

Moreover, the evidence indicates that the boom-

sticks were a part of the Yale logging equipment

and this equipment was paid for out of the $215,-

000.00. (Tr. Ev. this case, Oct. 18, 1920, pages 39-

40-101.)

The Bagley scraper: The evidence of Mr. Cox

is positive that there was no such scraper on the

property. This is ^^•orth tons of the testimony of a

witness like Babcock. (Tr. Ev. this court, 116.)

The steam drag saw, which is called a steam

pond saw by the ]:)laintiff, was in the same shape as

the Shea engine. It had nc^t been paid for and was

shipped back. (Tr. Ev. this court, 115.)
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The jacks were undoubtedly a part of the log-

ging railroad equipment. (Tr. Ev. this court, 116-

117.) There is no other position in the category in

which the jacks can be put. They were there for

use in connection with the logging operations and
were a very important factor in the repair of the

engine.

The oil tank car was of course a pari of the rail-

road equipment.

The donkey engines were of course a part of the

logging equipment; and this is true of the wire

cable. In fact, it is impossible to conceive what

any of this property was up there for except as a

railroad or railroad equipment or logging equip-

ment, unless of course we except the tools and com-

missary supplies.

In this connection we call the court's attention

to the plaintiff's complaint as found at pages 8 to

10 of transcript of record on appeal to the Circuit

(^ourt of Appeals. In Paragraph V the plaintiff

has listed all of the property that he has ever made
an}^ claim for, and this includes tools, commissary

stock and messhouse equipment. Then in the next

paragraph plaintiff alleges that the railroad was
built upon the land of the J. K. Limiber Company
under the contract in question, and then the allega-

tion continues as follows:

"And the other structures and improve-

ments set forth in the preceding paragraph

were also built in good faith upon the said
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defendants' lands and in accordance with the

said contract marked Exhibit 'A.'
"

This property Avas up there for the sole pui^ose

of enabling Lodge to carry out his stumpage con-

tract and was being used as a mere adjunct to the

construction of the railroad, which at the time he

took possession had not yet been finished. I have

always felt that this court was right in saying that

it was within the spirit of the forfeiture clause, no

matter whether it was bought with the $215,000.00

or not. But the Circuit Court of Appeals has held

that if the plaintiff can prove that any of this

personal property not railroad equipment and not

logging equipment was not bought with the $215,-

000.00, then the J. K. Lumber Company is account-

able for its value at the time it was taken, pro-

vided, however, that this court shall render only

such decree as shall be just and equitable under all

the circumstances.

This brings us to the question whether plaintiff

has maintained the burden of proof and shown with

respect to a single item of property of this class:

(1) That it was not bought with the $215,000.00.

(2) That it was on the property when the J. K.

Lumber Company took possession under the for-

feiture clause. (3) Its value at that time.

We assert that the plaintiff has failed in estab-

lishing a single one of these necessary elements of

his case.
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AVe wish first of all to answer the absurd con-

tention of counsel that because in some, or perhaps
a good many instances, Dodge embezzled the money
of the J. K. Lumber Company derived from the sale

of its bonds and turned over to him on the strength

of his vouchers as expenditures made or to be made,
the property to that extent was not bought with the

$215,000.00.* The Circuit Court of Appeiils has held

that this money was our money and that Dodge in

buying this j^roperty for development was doing so

as our agent. If the money had been applied in

each case to pay for the articles specified in the

vouchers, counsel for plaintiff would not of course

make this point. What he asks this court to do

is to sanctifv the embezzlement bv Dod^'e of our

money and enable Dodge to ])uild up legal rights

upon the basis of such embezzlement.

We must not lose sight of the fact that this is a

case where the trustee in bankruptcy stands

squarely in the shoes of Dodge. It is not one of

those exceptional cases—as for instance the case

of a fraudulent or preferential transfer where the

trustee has a right superior to that of the bankrupt.

On the plainest principles of justice as between

Dodge and the J. K. Lumber Company each assert-

ing a right to this property. Dodge is estopped to

claim that he diverted the money from the purpose

for which it was turned over to him. Whether he

ever paid for the property at all and whether he

used a dollar of our money to pay for it is wholly

immaterial.
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The procedure employed in getting the money
from the hands of the trustee for the bondholders

in Chicago into the hands of Dodge in Portland was

for Dodge to present to the J. K. Lumber Company
vouchers of expenditures made or to be made. These

were reported in summary form to the trustee, the

money sent by him to the J. K. Lumber Company
and then turned over to Dodge. The J. K. Ijumber

Company voluntarily turned over to counsel for

plaintiff all of these vouchers it was able to find.

They total about $147,000.00. It is, however, only

fair to state that two large payments were made
without any vouchers being presented by Dodge to

the J. K. Lumber Company, to-wit: $23,000.00 for the

purchase of steel rails, and later $10,000.00 for the

purchase of steel rails from Brady & Company.
Adding this item of $33,000.00 to $147,000.00 makes
the total vouchers before this court, $180',000.00. It

follows that there are vouchers to the extent of

$35,000.00 missing. See also the following evidence

on this feature of the case: (Tr. Ev. this case, Oct.

18, 1920, pages 101-102-133-134. Evidence of F. A.

Kribs, pages 3 to 5. See also the footings of the

vouchers themselves.)

It appears from the testimony that when Mr.

Jones and Mr. Kribs were in the suit in the State

Court this plaintiff by a subpoena duces tecum

had a great mass of papers of the J. K. Lumber

Company brought into court, and the evidence of

Jones and Kri})s is that when the papers that were

not put in evidence in that case were returned, in
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some ^Yay a large number of these vouchers had
disappeared. This condition has been brought about

by the act of the plaintiff himself, not of course

intentionally. (Ev. of Kribs, 4-5.) We have a case,

therefore, where the well-settled rule of law relating

to actions of account is applicable. That rule is cor-

rectly stated in Vol. 1, Corpus Juris, 628.

It is perfectly clear that it is impossible for

this court to pick out any piece of personal property

and say with respect to it under the evidence in

this case that this property was taken by the J. K.
Lumber Company and was not paid for out of the

$215,000.00.

Repeatedly during the taking of testimony the

court stated that the only means of determining

what personal property was on the ground ^vhen the

J. K. Lumber Company took possession was by an
inventory taken at the time, and then by competent

evidence showing the value of the different articles.

This, of course, would only be a step in the making
out of a case, as it would still be necessary to show
what articles of personal property so identified

and valued were not paid for out of the $215,000.00.

This then brings us to the question of the inven-

tories. Mr. Babcock has testified that h^ did not

take an inventory with Mr. Lilly, but took an in-

ventory of his own sometime before. When, how-

ever, he was confronted with Mr. Lilly's testimony

to the effect that the inventory was taken at the

time by the two jointly, Mr. Babcock had his
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memory refreshed and accepted Mr. Lilly's state-

ment as true. Mr. Lilly was not examined before

this court, but was a witness in the State Court, and
his evidence in the State Court was upon the

original trial of this case made a part of the record

in this case. His evidence is found at pages 2408

to 2414 of transcript of evidence in the State Court

and is in substance as follows:

At the time the J. K. Lumber Company took

possession an inventory of all of the property was
made by himself and Babcock, he (Lilly) calling

off the property and Babcock setting it down in a

book. He further testified that the inventory

which he identified as Exhibit 78 in the State Court

was a copy made by himself from the inventory as

it was set down in the book by Babcock. This

Exhibit 73 is a part of the record in this case and
does not contain a single item of valuation.

Mr. Babcock thought he at some time set down
values in this book; Init it is a remarkable fact that

this book has never been produced by the plaintiff,

either on the trial in the State Court or on this trial,

although Mr. Lilly testified that it was delivered

back to Babcock, who was in the employ of Dodge
after he (Lilly) had made the copy—Exhibit 73.

Counsel for plaintiff undoubtedly believing his

statement to be true asserted on this hearing that

this original inventory was introduced in evidence

in the State Court, and I promptly denied the state-

ment because I know it is not true. (Tr. Ev. this

court, Oct. 18, 1921, pages 90-91.)
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A reference to the record in the State Court,

which has been made a part of the record in this

case, will show that while this original inventory

was called for by the defendants in the State Court,

it was never produced by the plaintiff. (Tr. Ev.

State Court, 2412.) We challenge counsel to pro-

duce it.

Indeed Mr. Babcock testified in the State Court

that the only two inventories he had were the in-

ventory relating to the Yale logging equipment

and the inventory relating to the commissary sup-

plies, etc. (Tr. Ev. State Court, 1857-1858-1873 to

1875.)

Even if Babcock took an inventory sometime

before the J. K. Lumber Company took possession,

this would not shed light upon the property there

when the company took possession; and, further-

more, no such inventory is in evidence before the

court and no one knows what it contains. But the

undoubted fact is that Babcock in this respect was
drawing on his imagination, as he did repeatedly

in his testimon5% showing a reckless indifference to

the truth, and that the inventory with which he had

something to do was the inventory which Lendholm
took in January, 1914, and which he admits he had

something to do with. (Tr. Ev. State Court, 1857-

1858.) (Tr. Ev. this court, Oct. 18, 1920, pages

92-98.)

This Lendholm inventory is entirely worthless.

It contains no items with values, but only lump
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sums of money; does not show \Yhat property was

there in May, 1914, and does not enable us to pick

out the items of the only class of personal property

for which the J. K. Lumber Company is accountable

and enables the court to say whether these par-

ticular items were or were not bought with the

$215,000.00.

This Lendholm inventory made in January con-

tains a large amount of wire cable that was returned

afterwards before the J. K. Lumber Company took

possession. And yet Mr. Babcock had the nerve to

testify that all of the property in the Lendholm in-

ventory was up there when we took possession.

Mr. Babcock intended the court to believe that he

was very positive on this subject. He testified at

page 93, Tr. Ev. on the accounting, as follows:

"Q. Is there any item at all in that in-

ventory, Mr. Babcock, that Avas not there on

the 12th of May, 1914, which you can see

—

speaking about Mr. Lendholm 's inventory?

"A. No, sir, (looking the items over)

every one of them I would say very strongly

and positively were on the ground at that

time."

And yet on re-cross-examination he had to admit

that a large amount of the wire rope that was in

the Lendholm inventory was not there when we
took possession. (Tr. Ev. this court, 94-95.)
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Babcock was also positive about the Bagley

scraper, and the witness Hugh L. Cox said it was
not there at all.

This is a case where the defendant is in posses-

sion of the books and accounts and data, but where

on the contrary, all of these things are or should

be in the possession of the plaintiff. All we know
is that we took possession of certain property and

the court has a list of it in the copy of the inventory

made from the book in which Babcock set down
the items when he and Lilly made an inventory to-

gether. Whatever is uncertain in this case is un-

certain because the plaintiff, who should be in pos-

session of all this necessary data, has failed to fur-

nish it.

There are only two inventories that shed any

light on this case, to-wit: the inventory of the Yale

logging equipment received in evidence in the State

Court as Exhibit 52, and the inventory of the com-

missary supplies received in evidence in the State

Court as Exhibit 53, and a copy of it appears to

be found in the transcript of record on appeal to

the Circuit Court of Appeals at pages 270 to 279.

We may dismiss the inventory of the Yale log-

ging equipment for the following reasons: First,

this property was paid for out of the $215,000.00;

second, it is a part of the logging equipment and

therefore within the forfeiture clause.

So far as the other inventory is concerned, we
call attention to the fact that there is not the slight-
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est evidence to show when an}^ of this property was
purchased or that it was not bought out of the $215,-

000.00. From the very nature of the property a

large amount of it must have been on hand for

some time before the J. K. Lumber Company took

possession.

Furthermore, there is nothing in the evidence

to show when this inventory was taken. There is

only the testimony of Babcock on the trial in the

State Court that it was taken by the storekeeper,

Mr. Will. (Tr. Ev. State Court, 1878-74-75.)

Moreover, there is a date on part of this in-

ventory, to-wit: the warehouse inventory, and the

date is March 20, 1914. (See Tr. Record C. C. A.

277.)

It is a fair inference that this is the date of all

of this inventory; and indeed Babcock in his evi-

dence testifies that these two accounts—the com-

missary account and the warehouse account—were

closed together. At pages 1874-75 Tr. Ev. State

Court, we find the following:

"Q. Did you find an inventory of com-

missary stock"?

"A. Yes, I have that here.

"Q. That is the one that was made by Mr.

Will?

"A. Yes.

"Q. What is this?
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"A. We had two accounts; the warehouse

account, and the store account, and they were

both closed together as the commissary supply."

But we are wasting our time on points that are

perfectly clear. The case is wholly destitute of any

evidence that would warrant any recovery.

Moreover, the evidence shows an overwhelming

equity in favor of the J. K. Lumber Company that

was not adverted to by the Circuit Court of Appeals,

to-wit : the loss on the $750,000.00 of bonds that were

sold at 91 cents, representing a dead loss to the

J. K. Lumber Company of $67,500.00. Laying all

other equities aside, this is sufficient to defeat any

recovery, even if plaintiff had succeeded in estab-

lishing a small financial liability on the theory out-

lined by the Circuit Court of Appeals. It was on

the strength of the Dodge contract and that it would

be carried out that the J. K. Lumber Company was

willing to face this loss of $67,500.00 on the sale of

the bonds, expecting to make it up out of the

profits on the contract. Through the breach of the

contract by Dodge these profits are lost. If this

does not establish an equity within the meaning of

the opinion of the Circuit Court of Appeals, we are

at a loss to know what would establish such an

equity."

Bv inserting this copy of my brief in the District

Court I do not intend to waive my claim that the

court cannot go into the merits.
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Inasmucli as Jones and Kribs could not appeal

from the decision which was in their favor they

would of course have the right to insist in this court

if the merits of the case were properly before it,

that the appellant is not entitled to recover on the

ground that appellant has failed to establish any
liability at all as well as on the ground that the

(mly defendant that is liable is the J. K. Lumber
Company.

With respect to the personal liability of Jones

and Kribs, the case is very simple. It is signifi-

cant that this Court said that they would be liable

for only such property as they took in their *

'indi-

vidual capacities," and not that they would be liable

precisely the same as the J. K. Lumber Company
would be liable.

It is necessary at this point to make an imp(»r-

tant distinction. If this were an action at law for

conversion and it appeared that Jones and Kribs,

acting as officers of the J. K. Tjumber Company,

had converted the plaintiff's personal property,

they would undoubtedly be liable the same as the

corporation, on the familiar principle that an agent

cannot protect himself ^^'hen he commits a tort by

invoking the command of his principal. But this is

an action for an accounting and proceeds exclu-

sively on the theory of an eni'ichment of the estate

of the defendant at the expense of the plaintiff.

A case very much in point is Schall v. Camors, 251

U. S. 239. In that case certain bills of exchange
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had been sold and in connection with the sale fraud-

ulent representations had been made, for which the

two partners of the firm were responsible, it ap-

pearing that they were cognizant of these fraudu-

lent representations. The question was whether
this claim for moneys obtained by this fraud could

be proyen not only against the bankrupt estate of

the partnership, but also against the bankrupt
estate of each of the indiyidual partners. The court

in a unanimous opinion held that the claim could

not be proyen against the indiyidual partners, using

the following language, at page 254, which is yery
pertinent to the case at bar:

"It is insisted by petitioners, further, that

because the proofs of the indiyidual claims es-

tablish the responsibility of each partner for

the frauds, they are liable in solido not only as

partners, but indiyidually; and that, irrespec-

tiye of whether the claims are proyable in tort

for the fraud, they are proyable and w^ere prop-

erly proyed both against the indiyidual part-

ners and against the firm as claims in quasi con-

tract or equitable debt. But as the basis of a

liability of this cliaracter is the unjust enrich-

ment of the debtor, and as the facts show that

no benefit accrued to the individuals as a result

of the frauds beyond that which accrued to the

firm, the logical result of the argument is that

out of one enrichment there may arise three

separate and independent indebtednesses." * *
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The evidence of Jones and Kribs is inidisi)uted

and conclusive that whatever they did was done by
them on behalf of the J. K. Lumber Company and

as officers of that company. There was not the

slightest reason why they should do anything as

individuals, because the only right which they could

assert to the property was the right which they, as

officers of the J. K. Lumber Company, could assert

on behalf of that company, because of the contract

in question under the forfeiture clause therein.

They did not claim to have any contract with Mr.

Dodge to take any of his property as individuals,

and it is nonsense for anyone to pretend that such

an element can be found in this case. It likewise

appears undisputed that they have never derived a

penny's benefit fr(tm any of this property, not even

as stockholders, but that on the contrary, they have

lost several hundred thousand dollars because of

Dodge's breach of his contract.

For the evidence that Jones and Kribs had

nothing to do with this property in their individual

capacities nnd never derived any benefit from it, see

Tr. Ev. District court, October 18, 1920, pages 129

and 130, and evidence in this court taken before the

appeal, pages 2-3-51 to 53-85. See also evidence of

Fred A. Kribs, pages 1 to 2, and evidence of witness

Hugh L. Cox taken on this accounting, pages 108

and 109. This is not controverted by counsel for ap-

pellants. He seeks to place their liability on an-

other ground.
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Counsel's theory of the liability of Jones and
Kribs is set forth in paragraph XV of the third cause

of suit, as follow:

"That the said J. K. Lmnber Company was
incorporated by the defendants, Willard N.

Jones and the said Fred A. Kribs, and is owned
by them exclusively for their own benefit and
convenience, and all property held by the said

J. K. Lumber Company and transferred to it, in-

cluding the aforesaid property of the bankrupts,

is held by the said corporation for the exclusive

use and benefit of the said Willard N. Jones and

the said Fred A. Kribs, and all property held,

owned or controlled by the said J. K. Lumber
Company is held for the exclusive profit and ad-

vantage of the said Willard N. Jones and the

said Fred A. Kribs." Tr. Rec. Former Appeal,

p. 32.

This is, of course, wholly inconsistent with any

idea of a tort committed by them individually. It

does not base their liability upon anything done by

them as officers of the J. K. Lumber Company, but

upon the ground that indirectly they would benefit

as stockholders by anything that would enrich the

estate of the J. K. Lumber Company. We, of course,

must dismiss the first two causes of suit, for they

both proceed upon the untenable theory that the

bnnkruj)ts made a preferential transfer to the J. K.

Lumb'Cr Company. The only cause of suit that has

any significance is the third one, and this is based
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not upon any tort, but upon the ground that the

bankrupts, in fraud of their creditors, consented to

the taking possession of certain property under the

forfeiture clause. The bankrupts themselves would

have no right of action against anyone, they having

voluntarily surrendered the possession of the

property.

It is to be noted that the prayer for relief in the

third cause of suit is for an accounting of the value

of the property taken, with the consent of the bank-

rupts. So far as Jones and Kribs are concerned, no

equity for an accounting has been established by the

evidence, for it is undisputed that the surrender by

the bankrupts was made under a claim made by the

J. K. Lumber Company that under the forfeiture

clause in the contract, it had the right to the posses-

sion of all of this property, and this claim was recog-

nized without protest by the bankrupts. No claim

to the property was ever made by either Jones or

Kribs. No equity for an accounting against Jones

and Kribs having been established, the Federal

Court would have no right to retain the case for the

purpose of rendering a judgment against them for

damages, as in an action at law for tort of conversion.

They would have the constitutional right to have this

strictly legal action tried before a jury.

Dowell vs. Mitchell, 105 S. W. 430.

Russel vs. Haynes, 130 Fed. 90.

Wheelock vs. Lee, 74 N. Y. 495.

Hawes vs. Dobbs, 33 N. E. 560.

Ming Yue vs. Coos Bay, Etc., Co., 24 Or. 392.
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Kramer vs. Colin, 119 U. S. 355.

No decision by any Court can be found laying-

down the rule that in a plenary suit in equity brought

by a trustee in bankruptcy attacking a voluntary

surrender of property by the bankrupt, that the offi-

cers and stockholders of the corporation, to which

the surrender is made, are all jointly liable to ac-

count for property from which they have derived no

benefit and which was turned over for the benefit of

the corporation, and upon its claim of a right to such

property.

No decree should have been rendered against the

J. K. Lumber Co, for any amount. But no appeal

having been taken by that defendant, that part of

the decree will have to stand.

The whole decree should he affiraied.

GUY C. H. CORLISS,

Attorney for Appellees.
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Names and Addresses of Attorneys of Record.

Messrs. CHICKERING & GREaORY, Merchants

Exchange Bldg., San Francisco, Calif.,

Attorneys for Plaintiff.

JOHN F. DAVIS, Esq., Humboldt Bank Bldg.,

San Francisco, Calif., and

W. S. ANDREWS, Esq., Newhall Bldg., San Fran-

cisco, Calif.,

Attorneys for Defendant.

In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINES COMPANY, a Corporation,

Defendant.

Complaint at Law.

Now comes plaintiff above named and complains

of defendant above named, and for its first cause of

action alleges the following:

I.

That plaintiff is, and at all times herein men-

tioned was, a corporation organized and existing

under and by virtue of the laws of the State of

Nevada, and having its principal place of business

in the City of Lovelock, County of Humboldt, said
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State, and a citizen and resident of said State, and

that defendant is, and at all times herein mentioned

was, a corporation organized and existing under and

by virtue of the laws of the State of California, and

having its principal place of business in the City

and County of San Francisco, said State, and a

citizen and resident of said State and Southern

Division of the Northern District of California.

II.

That the grounds of jurisdiction of this court are

diversity of citizenship and that the matter in con-

troversy and the amount involved in this suit are

in excess of the sum or value of three thousand

(3,000) dollars, exclusive of interest and costs, to

wit, the sum of eight thousand one hundred and

fifty and 34/100 (8,150.34) dollars, exclusive of in-

terest and costs. [1*]

III.

That on or about the 29th day of November, 1918,

in the said City of Lovelock, County of Humboldt,

State of Nevada, plaintiff and defendant herein did

make and enter into a contract in writing, wherein

and whereby plaintiff did agree to sell and deliver

to defendant and defendant did agree to purchase

and receive from plaintiff a certain specified lot of

that certain mineral commonly known as scheelite

concentrates, located at the place of business of said

plaintiff in the said City of Lovelock, and having a

net weight of 11,893 pounds; that under and by

virtue of the terms of said contract, defendant did

promise and agree to pay plaintiff for said scheelite

*Page-nuinber appearing at foot of page of original certified Transcript

of Eecord.
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concentrates at the following rate, to wit, twenty-

one (21) dollars for each and every twenty (20)

pounds of tungstic acid contained in said concen-

trates, and defendant did furthermore promise and

agree that the following percentages of the total

purchase price thereof would be paid by defendant

to plaintiff at the following times, to wit, ninety

per cent of the said total purchase price upon an

assay by said defendant of samples to be taken from

said concentrates and the remaining ten per cent

of said purchase price upon the final assay by said

defendant of said entire lot; that the terms, con-

ditions and provisions hereinabove in this para-

graph set forth constitute all the terms, conditions

and provisions expressed in said written contract.

IV.

That subsequent to entering into said contract by

plaintiff and defendant, and upon said 29th day of

November, 1'918, and in accordance with the terms

of said contract, plaintiff did deliver to defendant

and defendant did accept from plaintiff, at said

place of business of plaintiff in the City of Love-

lock, County of Humboldt, State of Nevada, said

11,893 pounds of said scheelite concentrates.

V.

That said 11,893 pounds of said scheelite concen-

trates [2] contained at all times herein men-

tioned 7,762.238 pounds of said tungstic acid.

VI.

That said plaintiff is informed and believes and

therefore alleges that immediately subsequent to

said delivery of said scheelite concentrates to de-
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fendant, defendant did take and Sissaj samples from

said 11,893 pounds of said sclaeelite concentrates

and that furthermore, subsequent to said assay of

said samples and prior to the commencement of the

above-entitled action, defendant did assay said

entire lot of said scheelite concentrates and that

both upon said assay of said samples and upon said

assay of said entire lot, said 11,893 pounds of said

scheelite concentrates were found by defendant to

contain 7,762.238 pounds of said tungstic acid.

VII.

That upon said assay of said samples there be-

came due and owing, under and by virtue of the

terms of said contract, from said defendant to said

plaintiff, ninety per cent of said purchase price, to

wit, the sum of seven thousand three hundred and

thirty-five and 31/100 (7,335.31) dollars, and that

upon said final assay of scheelite concentrates there

became due and owing, in accordance with the terms

of said contract, from said defendant to said plain-

tiff, the balance of said purchase price, to wit, the

sum of eight hundred and fifteen and 3/100 (815.03)

dollars.

VIII.

That plaintiff has performed each and all of the

terms, conditions and provisions of said contract to

be kept and performed by said plaintiff.

IX.

That subsequent to said assay of said entire lot

of said scheelite concentrates, and prior to the com-

mencement of the above-entitled action, plaintiff

demanded of defendant that defendant pay [3]
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to plaintiff the total amount due plaintiff for and

on account of said sale and delivery of said scheelite

concentrates, to wit, the sum of eight thousand one

hundred and fifty and 34/100 (8,150.34) dollars,

but that at said time said defendant refused, and

ever since said time has refused and still refuses

to pay plaintiff said sum or any part thereof, and

that the same has not been paid nor has any part

thereof been paid, and that the whole thereof, with

interest thereon at the legal rate from the com-

mencement of the above-entitled action is now due,

owing and unpaid from defendant to plaintiff.

AND FOR A SECOND, SEPARATE AND
DISTINCT CAUSE OF ACTION, plaintiff

alleges

:

I.

Plaintiff at this'point refers to and by such refer-

ence incorporates herein paragraphs I and II of

the first cause of action in this complaint contained,

and each and every allegation thereof, as fully and

to the same effect as if here rewritten and set forth

at length.

II.

That on or about the 29th day of November, 1918,

in the said City of Lovelock, County of Humboldt,

State of Nevada, plaintiff did sell and deliver to

defendant and defendant did receive and purchase

from plaintiff a certain specified lot of that certain

mineral commonly known as scheelite concentrates,

located at the place of business of said plaintiff in

said City of Lovelock, and having a net weight of

11,893 pounds ; that for and in consideration of said
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sale and transfer by plaintiff to defendant of said

11,893 pounds of said scheelite concentrates, de-

fendant did in writing promise and agree as follows,

to wit, that plaintiff would pay for said scheelite

concentrates at the rate of twenty-one (21) dollars

[4] for each and every twenty (20) pounds of

tungstic acid contained in said concentrates, and

furthermore that defendant would pay the follow-

ing percentages of the total purchase price at the

following times, to wit, ninety per cent of the said

total purchase price upon an assay by said de-

fendant of samples to be taken from said concen-

trates, and the remaining ten per cent of said

purchase price upon the final assay by said de-

fendant of said entire lot.

III.

Plaintiff at this point refers to and by such refer-

ence incorporates herein paragraphs V, VI, VII

and IX of the first cause of action in this complaint

contained, and each and every allegation thereof,

as fully and to the same effect as if here re-

written and set forth at length.

AND FOR A THIRD, SEPARATE AND DIS-

TINCT CAUSE OF ACTION, plaintiff alleges:

I.

Plaintiff at this point refers to and by such refer-

ence incorporates herein paragraphs I and II of the

first cause of action in this complaint contained, and

each and every allegation thereof, as fully and to

the same effect as if here rewritten and set forth

at length.
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II.

That on or about the 29th day of November, 1918,

plaintiff did sell and deliver to defendant, at the

special instance and request of defendant, certain

goods, wares and merchandise, as follows, to wit,

11,893 pounds of that certain mineral commonly

known as scheelite concentrates; that said goods,

wares and merchandise were and are reasonably

worth the sum of eight thousand one hundred and

fifty and 34/100 (8,150.34) dollars. [5]

III.

That although payment of said sum of eight thou-

sand one hundred and fifty and 34/100 (8,150.34)

dollars has been often demanded, the same has not

been paid, nor has any part thereof been paid, and

the whole thereof, with interest thereon at the legal

rate from the commencement of the above-entitled

action is now due, owing and unpaid from defend-

ant to plaintiff.

WHEREFORE plaintiff prays judgment against

defendant for the sum of eight thousand one hun-

dred and fifty and 34/100 (8,150.34) dollars, to-

gether with interest thereon at the legal rate from

the commencement of the above-entitled action and

for its costs of suit herein.

CHICKERING & GREGORY,
Attorneys for Plaintiff. [6]

State of California, i

City and County of San Francisco,—ss.

Donald Y. Lamont, being first duly sworn, de-

poses and says:

That he is a member of the law firm of Chickering
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& Gregory, the attorneys for the plaintiff named in

the foregoing complaint; that said plaintiff is a

foreign corporation and said plaintiff and its officers

and agents are absent from the State and Northern

District of California and from the City and County

of San Francisco, the place where said attorneys

have their offices, and for that reason affiant makes

4his affidavit on plaintiff's behalf; that affiant has

read the foregoing complaint and knows the con-

tents thereof, and that the same is true of his own

knowledge, except as to the matters which are

therein stated upon information or belief, and as

to those matters that he believes it to be true.

DONALD Y. LAMONT.

Subscribed and sworn to before me, this 5th day

of May, 1919.

[Notarial Seal] CHARLES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission expires April 7, 1922.

[Endorsed] : Filed May 5, 1919. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [7]
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In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINES COMPANY, a Corporation,

Defendant.

Answer to Complaint at Law.

That defendant Atolia Mining Company, a Cali-

fornia corporation, sued herein as Atolia Mines

Company, hereby appears and answers the com-

plaint filed in the above-entitled action and for

ANSWER TO THE FIRST CAUSE OF AC-

TION herein alleged, denies, admits and alleges as

follows

;

I.

Said defendant admits all of the allegations set

forth in paragraph I of said complaint.

II.

Said defendant admits all of the allegations set

forth in paragraph II of said complaint.

III.

Said defendant denies that on or about the 29th

day of November, 1918, or at any other time, in the

City of Lovelock, County of Humboldt, State of

[Nevada, or anywhere else, plaintiff and defendant
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herein did make or enter into a contract in writing,

or otherwise, wherein or whereby plaintiff did agree

to sell or deliver to defendant, or that defendant

did agree to purchase or receive from plaintiff, a

certain specified or any lot of certain mineral

commonly known as scheelite concentrates, located

at the place of business of said plaintiff in said City

of Lovelock, or elsewhere, or having a net or other

weight of 11,893, or any other number of, pounds,

or any concentrates at all. And in this [8] be-

half said defendant denies that it ever entered into

any agreement of any kind with plaintiff whatever.

Said defendant denies that under or by virtue of

the terms of the contract alleged in said complaint,

or under or by virtue of the terms of any contract,

defendant did purchase, or agree to pay to plaintiff

for, the said scheelite concentrates set forth in said

complaint, or for any scheelite concentrates, at the

rate of twenty-one, or any other number of, dollars

for each and every twenty pounds of tungstic acid

contained in said concentrates, or that defendant

did further promise or agree that the percentages

of the total alleged purchase price thereof, to wit,

ninety or any per cent of said total purchase price

upon an assay of said defendant of samples to be

taken from said concentrates and the remaining ten

or other per cent of said purchase price upon the

final assay of said defendant upon said entire lot,

would be paid by defendant to plaintiff at the times

set forth in said paragraph of said complaint, and

in this behalf said defendant denies that it ever did

promise or agree to pay said plaintiff any amount
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of dollars for any number of pounds of tungstic

acid contained in any concentrates, or that it ever

agreed to pay defendant any percentages of any

purchase price thereof at any time. Said defend-

ant denies that the terms or conditions or provisions

set forth in said paragraph three of said complaint

constitute all or any of the terms or conditions or

provisions expressed in any written contract therein

attempted to be set forth, or that there was any

written or other contract whatever.

IV.

Said defendant denies that subsequent to the en-

tering into said alleged contract by plaintiff and

defendant, or subsequent to any contract, or upon

the 29th day of November, 1918, or at any other

time, or in accordance with the terms of said alleged

contract, or otherwise, or at all, plaintiff did deliver

to defendant, [9] or defendant did accept from

plaintiff, at said place of business of plaintiff in the

City of Lovelock, County of Humboldt, State of

Nevada, or any other place, said alleged 11,893

pounds of said scheelite concentrates, or any other

amount of scheelite concentrates whatever.

V.

That as to said 11,293 pounds of said scheelite

concentrates mentioned in paragraph five of plain-

tiff's complaint as containing at all times therein

set forth 7762.238 pounds of tungstic acid, this de-

fendant has no information or belief sufficient to

enable it to deny said allegation, and basing its

denial upon said ground, this defendant, therefore,

denies that the said 11,893 pounds of said scheelite
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concentrates set forth in paragraph V of said com-

plaint contained at all times mentioned in said com-

plaint or at any time 7762.238, or any other number

of, pounds of tungstic acid.

VI.

Said defendant denies that plaintiff ever deliv-

ered to defendant the scheelite concentrates or any

portion thereof mentioned in said complaint; de-

fendant denies that subsequent to said alleged de-

livery, or at any time, except as herein stated, it

did take an assay or take or assay samples from

said 11,893 pounds, or any portion thereof, of said

scheelite concentrates, and denies that subsequent

to said alleged assay of said samples or prior to the

commencement of the above-entitled action, defend-

ant, except as herein stated, assayed said entire lot

of said scheelite concentrates or any portion

thereof, and denies that both upon said alleged

assay of said samples and upon said alleged assay

of said entire lot or upon an assay of either of them

that said 11,893 pounds or any portion thereof of

said scheelite concentrates were found by defend-

ant to contain 7762.238 pounds of said tungstic acid

or any portion thereof, except as herein stated, and

defendant in [10] this connection denies that it

made any assay whatever of any scheelite concen-

trates purchased by it from said plaintiff, or that

it ever purchased any concentrates from said plain-

tiff.

VII.

Defendant denies that upon said alleged assay of

said samples, or at any time, there became due and
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owing or due or owing under and by virtue or under

or by virtue of the terms of said alleged contract or

at all from said defendant to said plaintiff ninety

per cent of said alleged purchase price, to wit, the

sum of $7335.31 or any sum whatever, and denies

that upon said alleged final assay of scheelite con-

centrates or at any time there became due and owing

or due or owing, in accordance with the terms of

said alleged contract, or at all, from said defendant

to said plaintiff, the balance of said alleged purchase

price, to wit, the sum of $815.03, or any sum what-

soever.

VIII.

Defendant denies that plaintiff has performed

each and all of the terms, conditions and provisions

or terms or conditions or provisions of the said al-

leged contract to be kept and performed or to be

kept or performed by said plaintiff, and denies that

plaintiff and defendant ever entered into any agree-

ment covering the purchase of any scheelite con-

centrates from plaintiff.

IX.

Defendant denies that any sum of money whatso-

ever is due from it to the plaintiff.

ANSWER TO SECOND ALLEGED CAUSE OF
ACTION.

Answering the second cause of action of said

plaintiff defendant admits, denies and alleges as

follows, to wit:

I.

Defendant denies that on or about the 29th day of
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November, [11] 1918, or at any time, in said City

of Lovelock, County of Humboldt, State of Nevada^

or at any place, plaintiff sold or delivered to defend-

ant, and denies that defendant received and pur-

chased, or received or purchased, from plaintiff, a

certain specified lot of that certain mineral com-

monly known as scheelite concentrates, located at

the place of business of said plaintiff in said City of

Lovelock, and having a net weight of 11,893 pounds

or any amount of weight whatever; denies that it

ever purchased or received from plaintiff any schee-

lite concentrates whatever at any time or place; de-

nies that for or in consideration of said alleged sale

and transfer, or said sale or transfer, by plaintiff to

defendant of said 11,893 pounds, or any portion

thereof, of said scheelite concentrates, defendant

did in writing, or otherwise, promise and agree, or

promise or agree, that it would pay for said scheelite

concentrates at the rate of twenty-one dollars or any

other sum for each and every twenty pounds or any

amount thereof of tungstic acid contained in said

concentrates, and furthermore denies that it agreed

to pay any sum of money whatever at any time for

said concentrates, and denies that it ever entered

into any agreement with the plaintiff for the pur-

chase of any concentrates whatsoever from the

plaintiff.

II.

Defendant refers to and by such reference incor-

porates herein paragraphs five, six, seven and nine

of the ^answer to the first cause of action in this

answer contained and each and every allegation
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thereof as fully and to the same effect as if here re-

written and set forth at length.

ANSWER TO THIRD ALLEGED CAUSE OF
ACTION.

Answering the third cause of action defendant

admits, denies and alleges as follows:

I.

Defendant denies that on or about the 29th day

of November, [12] 1918, or at any time, plain-

tiff sold and delivered, or sold or delivered, to de-

fendant at its special instance and request, or at its

special or other instance or request, certain goods,

wares and merchandise or certain goods, wares or

merchandise, as follows, to wit, 11,893 pounds of

that certain mineral commonly known as scheelite

concentrates or any portion thereof; and denies that

it ever purchased from plaintiff any goods, wares

or merchandise whatsoever; denies that said goods,

wares and merchandise alleged in said complaint

were and are, or were or are, reasonably worth the

sum of $8150.34 or any sum whatsoever.

II.

Denies that the sum of $8150.34 or any portion

thereof or any interest thereon is now due or owing

from the defendant to the plaintiff.

FIRST SEPARATE CAUSE OF DEFENSE.
And for a separate defense to the complaint here-

in and to each count thereof defendant alleges as

follows

:

I.

The defendant is a corporation organized and ex-
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isting under and by virtue of the laws of the State

of California and having its principal place of busi-

ness in the City of San Francisco in said State, and

that its correct name is Atolia Mining Company.

II.

That defendant is informed and believes and

therefore alleges that plaintiff is and at all times

herein mentioned was a corporation organized and

existing under and by virtue of the laws of the State

of Nevada and having its principal place of business

in the City of Lovelock, County of Humboldt, in

said State.

III.

That defendant is infomied and believes and

therefore alleges [13] that some time in the

month of November, 1918, the plaintiff entered into

an agreement with one W. H. Shewan whereby the

said Shewan purchased from the plaintiff the schee-

lite concentrates referred to in said complaint hrein,

and that the said agreement of sale referred to in

said complaint herein and each count thereof was en-

tered into between said plaintiff and said Shewan

and not between said plaintiff and defendant; that

defendant is informed and believes and therefore al-

leges that prior to the making of said agrement as

aforesaid between said plaintiff and said Shewan, in

order to induce said Shewan to enter into said agree-

ment, said plaintiff represented to said Shewan that

the scheelite concentrates referred to in said com-

plaint and which plaintiff desired to sell to said

Shewan contained more than sixty per cent (60%)
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of tungstic acid and that said scheelite concentrates

were absolutely free from all impurities including

phosphorus, sulphur and copper, and that said She-

wan could rely upon said representation; that said

plaintiff was engaged in the business of milling-

tungsten ore and was in a position to know the qual-

ity of the ore it was offering for sale; that at the

time said plaintiff made said representation it had

no reasonable ground for believing said representa-

tion to be true; that at the time it made said repre-

sentation plaintiff knew that said representation

was not true and that said tungsten ore was not free

from impurities and that it did not contain more

than sixty per cent (60%) of tungstic acid; that said

Shewan relying upon said representation of plain-

tiff then purchased said scheelite concentrates from

said plaintiff; that said Shewan informed the plain-

tiff at the thiie that said representations were made,

as aforesaid, that he, said Shewan, intended to sell

said ore when purchased to the defendant and that

defenoant would not purchase said ore from him un-

less it were free from impurities and contained over

sixty per cent (60%) of tungstic acid; that said [14]

plaintiff made the aforesaid representations know-

ing that the defendant would rely thereon in pur-

chasing said scheelite concentrates from said

Shewan; that said defendant did purcuase said

scheelite concentrates from said Shewan relying

upon the aforesaid representation made by said

plaintiff to said Shewan.

That thereafter said plaintiff* delivered to said

Shewan the scheelite concentrates referred to in the
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complaint herein who in turn sold and delivered the

same to defendant, and after said scheelite concen-

trates were I'eceived by defendant an assay thereof

was made, and it was then discovered that the}' con-

tained a large percentage of phosphorus, sulphur and

copper; tfiat immediately thereafter said plaintiff

was notified that said scheelite concentrates were not

in accordance with the representation and warranty

of the plaintiff and that the said sale was rescinded

and that the said plaintiff could have the return of

said scheelite concentrates upon the payment by said

plaintiff of the freight incurred in transporting said

scheelite concentrates.

SECOND SEPARATE CAUSE OF DEFENSE.

And for a separate defense to the complaint here-

in and to each count thereof defendant alleges as

follows

:

I.

That defendant is a corporation organized and ex-

isting under and by virtue of the laws of the State

of California and having its principal place of busi-

ness in the City and County of San Francisco in

said State, and that its correct name is Atolia Min-

ing Company.

II.

That defendant is informed and believes and

therefore alleges that plaintiff is and at all times

herein mentioned was a corporation organized and

existing under and by virtue of the laws of the State

of Nevada and having its principal place of business

in the [15] City of Lovelock, County of Humboldt,

in said State.
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III.

That defendant is informed and believes and

therefore alleges that some time in the month of

November, 1918, the plaintiff entered into an agree-

ment with one W. H. Shewan whereby the said

Shewan purchased from said plaintiff the scheelite

concentrates referred to in said complaint herein,

and that the said agreement of sale referred to in

said complaint herein and each count thereof was

entered into between said plaintiff and said Shewan

and not between said plaintiff and defendant; that

defendant is informed and believes and therefore

alleges that prior to the making of said agreement

as aforesaid between said plaintiff and said Shewan,

in order to induce said Shewan to enter into said

agreement, said plaintiff represented to said Shewan
that the scheelite concentrates referred to in said

complaint and which plaintiff desired to sell to said

Shewan contained more than sixt}^ per cent (60%)
of tungstic acid and that said scheelite concentrates

were absolutely free from all impurities including

phosphorus, sulphur, and copper, and that said

Shewan could rely upon said representation; that

said plaintiff was engaged in the business of milling

tungsten ore and was in a position to know the qual-

ity of the ore it was offering for sale; that at the time

said plaintiff made said representation it had no

reasonable groimd for believing said representation

to be true; that at the time it made said representa-

tion plaintiff knew that said representation was not

true and that said tungsten ore was not free from
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impurities and that it did not contain more than

sixty per cent (60%) of tungstic acid; that said

Shewan relying upon said representation of plaintiff

then purchased said scheelite concentrates from said

plaintiff; that said Shewan informed the plaintiff at

the time that said representations were made, as

aforesaid, that he, said [16] Shewan, intended to

sell said ore when purchased to the defendant and

that defendant would not purchase said ore from

him unless it were free from impurities and con-

tained over sixty per cent (60%) of tungstic acid;

that said plaintiff made the aforesaid representa-

tion knowing that the defendant would rely thereon

in purchasing said scheelite concentrates from said

Shewan; that said defendant did purchase said

scheelite concentrates from said Shewan relying

upon the aforesaid representation made by said

plaintiff to said Shewan.

That thereafter said plaintiff delivered to said

Shewan the scheelite concentrates referred to in the

complaint herein who in turn sold and delivered the

same to defendant, and after said scheelite concen-

trates were received by defendant an assay thereof

was made and it was then discovered that they con-

tained a large percentage of phosphorus, sulphur

and copper and contained less than sixty per cent

(60%) of tungstic acid;

That by reason of the foregoing the defendant

has been damaged in the sum of Ten Thousand Dol-

lars.

THIRD SEPARATE CAUSE OF DEFENSE.
And for a separate defense to the complaint here-
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in and to each count thereof defendant alleges as

follows

:

I.

That defendant is a corporation organized and ex-

isting under and by virtue of the laws of the State

of California and having its principal place of busi-

ness in the City and County of San Francisco in said

State, and that its correct name is Atolia Mining

Company.

II.

That defendant is informed and believes and

therefore alleges that plaintiff is and at all times

herein mentioned was a corporation [17] or-

ganized and existing under and by virtue of the laws

of the State of Nevada and having its principal place

of business in the City of Lovelock, County of Hum-
boldt, in said State.

III.

That defendant is informed and believes and

therefore alleges that sometime in the month of

November, 1918, the plaintiff entered into an agree-

ment with one W. H. Shewan whereby the said

Shewan purchased from said plaintiff the scheelite

concentrates referred to in the complaint herein,

and that the said agreement of sale referred to in

said complaint herein and each count thereof was

entered into between said plaintiff and said Shewan

and not between said plaintiff and defendant,

though it is the contention and position of the

plaintiff that the said Shewan was acting as an

agent for this defendant; that defendant is in-

formed and believes and therefore alleges that
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prior to the making of said agreement as aforesaid

between said plaintiff and said Shewan, in order

to induce said Shewan to enter into said agreement,

said plaintiff represented to said Shewan that the

scheelite concentrates referred to in said complaint

and which plaintiff desired to sell to said Shewan

contained more than sixty per cent (60%) of tung-

stic acid and that said scheelite concentrates were

absolutely free from all impurities including phos-

phorous, sulphur and copper, and that said Shewan

could rely upon said representation; that said

plaintiff was engaged in the business of milling

tungsten ore and was in a position to know the

quality of the ore it was offering for sale; that at

the time said plaintiff made said representation

it had no reasonable ground for believing said

representation to be true; that at the time it made

said representation plaintiff knew that said rep-

resentation was not true and that said tungsten

ore was not free from impurities and that it did

not contain more than sixty per cent (60%) of

tungstic acid; that said Shewan relying [18]

upon said representation of plaintiff then pur-

chased said scheelite concentrates from said plain-

tiff.

That thereafter said plaintiff delivered to said

Shewan the scheelite concentrates referred to in

the complaint herein who in turn sold and deliv-

ered the same to defendant, and after said schee-

lite concentrates were received by defendant an

assay thereof was made, and it was then discovered

that they contained a large percentage of phos-
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phorus, sulphur and popper; that immediately

thereafter said plaintiff was notified that said

scheelite concentrates were not in accordance with

the representation and warranty of the plaintiff

and that the said sale was rescinded and that the

said plaintiff could have the return of said schee-

lite concentrates upon the pa^Tnent by said plain-

tiff of the freight incurred in transporting said

scheelite concentrates.

That it is the contention of plaintiff herein that

said Shewan was the agent of said defendant and

that acting on behalf of this defendant purchased

said scheelite concentrates from said plaintiff; that

defendant alleges that said Shewan at no time acted

as its agent and defendant alleges that at no time

was said Shew^an authorized to represent it or to

make any contract with the plaintiff or anyone

else on its behalf; that said Shewan did not enter

into any agreement with plaintiff on behalf of de-

fendant; that in the event, however, that plaintiff's

contention that said Shew^an w^as the agent of said

defendant and entered into said agTeement as set

forth in said complaint on behalf of said defendant

should be sustained, defendant presents as a defense

to said complaint and to each cause of action con-

tained therein the aforesaid misrepresentation and

the rescission of said contract of sale as herein-

before set forth.

POURTH SEPARATE CAUSE OF DEFENSE.
And for a separate defense to the complaint here-

in and to each count thereof defendant alleges a

follows: [19]
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I.

That defendant is a corporation organized and

existing under and by virtue of the laws of the

State of California and having its principal place

of business in the City and County of San Fran-

cisco in said State, and that its correct name is.

Atolia Mining Company.

II.

That defendant is informed and believes and

therefore alleges that plaintiff is and at all times

herein mentioned was a corporation organized and

existing under and by virtue of the laws of the

State of Nevada and having its principal place of

business in the City of Lovelock, County of Hum-
boldt, in said State.

III.

That defendant is informed and believes and

therefore alleges that some time in the month of

November, 1918, the plaintiff entered into an agree-

ment with one W. H. Shewan whereby the said

Shewan purchased from said plaintiff the schee-

nite concentrates referred to in said complanit

herein, and that the said agreement of sale referred

to in said complaint herein and each count thereof

was entered into between said plaintiff and said

Shewan and not between said plaintiff and defend-

ant, though it is the contention and position of the

plaintiff that the said Shewan was acting as an

agent for this defendant; that defendant is in-

formed and believes and therefore alleges that

prior to the making of said agreement as aforesaid

between said plaintiff and said Shewan, in order to
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induce said Shewan to enter into said agreement,

said plaintiff represented to said Shewan that the

scheelite concentrates referred to in said complaint

and which plaintiff desired to sell to said Shewan

contained more than sixty per cent (609^ ) of tiing-

stic acid and that said scheelite concentrates were

absolutely free from all impurities including phos-

phorus, sulphur and copper, [20] and that said

Shewan could rely upon said representation; that

said plaintiff was engaged in the business of milling

tungsten ore and was in a position to know the

quality of the ore it was offering for sale; that at

the time said plaintiff made said representation it

had no reasonable ground for believing said rep-

resentation to be true ; that at the time it made said

representation plaintiff knew that said representa-

tion was not true and that said tungsten ore was

not free from impurities and that it did not con-

tain more than sixty per cent (60%) of tungstic

acid; that said Shew^an relying upon said represen-

tation of plaintiff then purchased said scheelite con-

centrates from said plaintiff;

That thereafter said plaintiff delivered to said

Shewan the scheelite concentrates referred to in the

complaint herein who in turn sold and delivered

the same to defendant, and after said scheelite con-

centrates were received by defendant an assay

thereof was made and it was then discovered that

they contained a large percentage of phosphorus,

sulphur and copper and contained less than sixty

per cent (60%) of tungstic acid.
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That by reason of the foregoing the defendant

has been damaged in the sum of Ten Thousand

Dollars ($10,000.00).

That it is the contention of plaintiff herein

that said Shewan was the agent of said defendant

and that acting on behalf of this defendant pur-

chased said scheelite concentrates from said plain-

tiff; that defendant alleges that said Shewan at

no time acted as its agent and defendant alleges

that at no time was said Shewan authorized to rep-

resent it or to make any contract with the plain-

tiff or anyone else on its behalf; that said Shewan

did not enter into any agreement with plaintiff on

behalf of defendant; that in the event, however,

that plaintiff's contention that said Shewan was

the agent of said defendant and entered into said

agreement as set forth in said complaint on behalf

of said defendant should be sustained, defendant

presents as a defense to said complaint and to each

cause of action contained therein [21] the afore-

said misrepresentation and the breach thereof and

the damages therein sustained as hereinabove set

forth.

WHEEEFOEE defendant prays that it be hence

dismissed with its costs.

JOHN A. DAVIS,
Attorney for Defendant.

W. S. ANDEEWS,
Of Counsel. [22]

State of California,

City and County of San Francisco,—ss.

E. A. Stent, being duly sworn, deposes and says:
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That he is an officer, to wit, the Secretary of the

Atolia Mining Company, a corporation, and that he

is duly authorized to make and does make this

affidavit and verification on its behalf; that he has

read the foregoing answer, and laiows the contents

thereof, and that the same is true of his own knowl-

edge, except as to those matters which are therein

stated on information or belief, and as to those mat-

ters that he believes it to be true.

E. A. STENT.

Subscribed and sworn to before me this 14th day

of August, 1919.

[Notarial Seal] J. D. BROWN,
Notary Public in and for the City and County of

San Francisco, State of California.

Received a copy of the within answer to com-

plaint at law, this 15th day of August, 1919.

Dated August 15, 1919.

CHICKERING & GREGORY,
Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 15, 1919. W. B. Hal-

ing, Clerk. By J. A. Schaertzer, Deputy Clerk.

[23]

(Title of Court and Cause.)

(Stipulation Waiving Jury.)

IT IS HEREBY STIPULATED by and be-

tween the respective parties hereto that the abo\e-

entitled cause may be tried by the above-entitled
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court, sitting without a jury, during the July term.

Dated July 27, 1920.

CHICKEKING & GREGORY,
Attorneys for Plaintiff.

JOHN F. DAVIS and

W. S. ANDREWS,
Attorneys for Defendant.

It is so ordered.

WM. H. SAWTELLE,
Judge.

[Endorsed]: Filed July 27, 1920. W. B. Hal-

ing, Clerk. By J. A. Schaertzer, Deputy Clerk.

[24]

(Title of Court and Cause.)

Judgment.

This cause having come on regularly for trial

upon the 10th day of May, 1921, before the Court

sitting without a jury, a trial by jury having been

specially waived by written stipulation filed, Don-

ald Y. Lamont, Esq., appearing as attorney for

plaintiff and John F. Davis and W. S. Andrews,

Esqrs., appearing as attorneys for defendant and

the trial having been proceeded with on the 11th

day of May, 1921, and oral and documentary evi-

dence having been introduced on behalf of the re-

spective parties, and the cause having been sub-

mitted to the Court for consideration and decision,

and the Court, after due deliberation, having or-

dered that judgment be entered in favor of the
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plaintiff and against the defendant in the sum of

$9,300.90 and for costs:

Now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, it is considered by

the Court that Humboldt County Tungsten Mines

and Mills Company, a corporation, plaintiff, do

have and recover of and from Atolia Mining Com-

pany, a corporation, defendant, the sum of Nine

• Thousand Three Hundred and 90/100 ($9,300.90)

Dollars, together with its costs herein expended

taxed at $151.45.

Judgment entered May 11, 1921.

WALTER B. MALING,
Clerk.

A true copy.

[Seal] Attest: WALTER B. MALING,
Clerk.

[Endorsed]: Filed May 11, 1921. Walter B.

Maling, Clerk. [25]

(Title of Court and Cause.)

(Clerk's Certificate to Judgment-roll.)

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing papers

hereto annexed constitute the judgment-roll in the

above-entitled action.
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ATTEST my hand and the seal of said District

Court, this 11th day of May, 1921.

[Seal] WALTER B. MALING,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed]: Filed May 11, 1921. Walter B.

Maling, Clerk. By J. A. Schaertzer, Deputy Clerk.

[26]

(Title of Court and Cause.)'

(Subpoena.)

The President of the United States of America to

E. C. Voorheis, GREETING:
YOU ARE HEREBY REQUIRED, that all and

singular business and excuses being set aside, you

appear and attend before the Southern Division of

the United States District Court for the Northern

District of California, Second Division, to be held

at the courthouse of said court, room No. 304, in

the United States Postoffice and Courthouse Build-

ing, situate on the northeast corner of Seventh and

Mission Streets, in the City and County of San

Francisco, State of California, on the 10th day of

May. A. D. 1921, at ten o'cloock A M., then and

there to testify in the above-named cause, now

pending in said court, on the part of the above-

named plaintiff, and then and there have and then

and there bring with you the following, namely:
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1. Telegram sent by W. H. Shewan from Love-

lock, Nevada, to E. C. Voorheis, bearing date

November 21, 1918, in words and figures

as follows: "Can buy twelve tons sixty per

cent and better for twenty-one fifty per unit

f. 0. b. Toulon ninety per cent on bill of

lading. Answer."

2. Copy of reply of said E. C. Voorheis to said

last-mentioned telegram, authorizing pur-

chase, which said reply bears date November

22, 1918.

3. Check sent by defendant to W. H. Shewan

and signed by said defendant, in the sum of

$7,733.25, which said check bears date Feb-

ruary 5, 1919.

4. Copy of letter bearing date February 5, 1919,

from E. C. Voorheis to said W. H. Shewan,

accompanying said last-mentioned check.

5. Check stub of defendant, showing the drawing

of said last-mentioned check by said defend-

ant.

6. Copy of telegram bearing date of February 17,

1919, from said E. C. Voorheis to said W. H.

Shewan, addressed to Lovelock, Nevada, in-

structing the said Shewan to hold up pay-

ment to plaintiff.

7. Telegram from plaintiff to said E. C. Voor-

heis, bearing date March 10, 1919, asking

when plaintiff' may expect settlement on ship-

ment of concentrates. [27]
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8. Telegram bearing date March 19, 1919, from

L. A. Savage to said E. C. Voorheis, inquir-

ing whether concentrates have been mixed.

9. Letter from plaintiff to defendant, bearing

date March 22, 1919, in reply to letter of

March 11, 1919.

10. Statement of account contained in last-men-

tioned letter.

And for a failure to attend as above required,

you will be deemed guilty of contempt of Court,

and Liable to pay to the party aggrieved all loss

and damges sustained thereby.

WITNESS, the Honorable WILLIAM C. VAN
FLEET, Judge of said District Court, this 7th

day of May, in the year of our Lord one thousand

nine hundred and twenty-one, and of our Independ-

ence the 145th.

[Seal] WALTER B. MALING,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

MARSHAL'S RETURN.
I have served this writ by copy on A. C. Voor-

heis, Humboldt Bank Bldg., San Francisco, this

9th day of May, 1921.

J. B. HOLOHAN,
U. S. Marshal.

Chas. Ghun,

Deputy.

[Endorsed] : Filed May 9, 1921. W. B. MaUng,

Clerk. By J. A. Schaertzer, Deputy Clerk. [28]
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(Title of Court and Cause.)

Stipulation and Order Re Serving and Filing Bill of

Exceptions.

It is stipulated by and on behalf of plaintiff that

defendant may be given 20 days ' further time within

which to make, serve and file its bill of exceptions

herein.

Dated : May 23d, 1921.

CHICKERING & GREGORY,
Attorneys for Plaintiff.

Good cause appearing herefor, the defendant is

hereby granted twenty days' further time within

which to make, serve and file its bill of exceptions

herein.

Dated: May 23, 1921.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed May 26, 1921. W. B. MaUng,

Clerk. By J. A. Schaertzer, Deputy Clerk. [29]

(Title of Court and Cause.)

Stipulation and Order Re Serving and Filing Bill of

Exceptions.

It is stipulated by and on behalf of plaintiff that

defendant may be given 15 days' further time from

and after the 12th day of June, 1921, within which

to make, serve and file its proposed bill of excep-

tions herein.
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Dated : June 8th, 1921.

CHICKERIXG & GREGORY,
Attorneys for Plaintiff.

Good cause appearing herefor, tlie defendant is

hereby granted fifteen days' further time from and

after the 12th day of June, 1921, within which to

make, serve and file its proposed bill of exceptions

herein.

Dated: June 18th, 1921.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed June 8, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [30]

(Title of Court and Cause.)

Order Extending Time Beyond Term of Court for

Settlement of Bill of Exceptions.

It appearing that the defendant herein has pre-

pared, served and lodged with the clerk of this court

its proposed bill of exceptions herein pursuant to

the statute and the rules of this Court, and it ap-

pearing that the plaintiff has prepared, served and

lodged with the clerk of this Court its proposed

amendments to said proposed bill of exceptions, pur-

suant to the provisions of the statute and the rules

of this Court, good cause appearing herefor,—

IT IS ORDERED that the time for the settle-

ment, engrossment, and filing of said bill of excep-

tions in the above-entitled action be, and the same

is hereby extended beyond the term of this court
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within which cause was tried and the same may be

thereafter settled, engrossed, and filed, during the

July term of the court.

VAN FLEET,
Judge.

July 14, 1921.

Service of a copy of the within and attached order

extending time beyond term of Court for settlement

of bill of exceptions, on this day received is hereby

admitted,

July 15, 1921.

CHICKEEING & GREGORY,
Attorneys for Plaintiff.

[Endorsed] : Filed July 15, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [31]

In the Southern Division of the United States

District Court, in and for the Northern District

of California, Second Division.

No. 16,243.

Before Hon. WM. C. VAN FLEET, Judge.

HUMBOLDT COUNTY TUNGSTEN MINES and

MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant.
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TUESDAY, MAY 10, 1921.

Engrossed Bill of Exceptions to be Used on Defend-

ant's Writ of Error to the United States Circuit

Court of Appeals.

BE IT REMEMBERED that the above-entitled

action came on duly and regularly for hearing be-

fore the above-entitled court on Tuesday, May 10,

1921, Hon. William C. Van Fleet, Judge, sitting

without a jury, a jury trial of said action having

been duly waived in the writing signed by the parties

and filed in the action as required by law.

That this bill of exceptions is presented and is

settled as a bill of exceptions in said action.

On the trial of said action Messrs. Chickering &

Gregory represented by Donald Y. Lamont, Esq.,

appeared as attorneys for the plaintiff, and John

F. Davis and W. S. Andrews, Esq., as attorneys for

the defendant, and thereupon the foUowing proceed-

ings were had: [32]

Testimony of E. C. Voorheis, for Plaintiff.

E. C. VOORHEIS, a witness, called and sworn

on behalf of plaintiff, testified as follows:

I reside in San Francisco, and I am the president

of the Atolia Mining Company, the defendant m

this action, and have been such president since 1916,

and held such office during the years 1918 and 1919.

Mr LAMONT.—I served a subpoena duces tecum

on Mr Voorhies to produce certain documents.

First of all, Judge Davis, I want the telegram of

November 21.
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(Testimony of E. C. Voorheis.)

Mr. DAVIS.—Yes. (Handing telegram to Mr.

Lamont.)

Mr. LAMONT.—Q. Mr. Voorheis, I show you

here a telegram and ask you whether on or about

the date it bears, namely, November 21, 1918, you

received that from W. H. Shewan.

A. I received a telegram something like that.

Mr. LAMONT.—I offer this telegram in evidence,

and ask that it be marked as our exhibit. It is as

follows

:

Plaintifif's Exhibit No. 1.

''Lovelock Nevada Nov 21 1918

E, C, Voorheis,

1404 Humboldt Bank Bldg.

San Francisco, Cal.

Can buy twelve tons sixty per cent and better for

twenty-one fifty per unit fob Toulon ninety per

cent on bill of lading. Answer.

W. H. SHEWAN."
(The telegram was marked "Plaintiff's Ex-

hibit 1.") [33]

Mr. LAMONT.—Q. I show you here, Mr. Voorheis,

a copy of telegram which purports to have been

signed by you and sent on or about November 22,

1918, and I ask you whether you sent such a tele-

gram to Mr. Shewan ?

A. Yes.

Mr. LAMONT.—I offer this copy in evidence and

ask that it be marked "Plaintiff's Exhibit 2." It

reads as follows:
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(Testimony of E. C. Voorheis.)

Plaintiff's Exhibit No. 2.

"San Francisco, CaL, Nov. 22, 1918.

OFFICE COPY.
W. H. Shewan,

Lovelock, Nevada.

Telegram received. Does this twelve tons include

Beck's Lot from Sodaville? He was here yesterday

and am to let him know today whether we will take

it or not but you can can take the twelve tons if

they guarantee it to go sixty per cent or better.

Must be free from impurities. Would prefer to

to have sample analyzed first. If you can get

sample ship immediately by Express to Atolia.

They can wire us result.

"E. C. VOORHEIS."
("Charge to Atolia Mining Co.")

The telegram was marked "Plaintiff's Exhibit 2."

Now, Judge Davis, I would Hke a copy of the let-

ter of February 5, 1919.

(Counsel hands Mr. Lamont copy of letter.) [34]

Mr. LAMONT.—Q. I show you here a letter dated

February 5, 1919, and purporting to have been

signed by you, and I ask you whether that letter was

signed and sent by you to Mr. Shewan.

A. Yes.

Mr. LAMONT.—I offer this letter in evidence,

and ask that it be marked "Plaintiff's Exhibit 3."

It is on the letter-head of the Atolia Mining Com-

pany; dated San Francisco, CaL, U. S. A., February
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5, 1919, and addressed to Mr. W. H. Sliewan, Toy,

via Lovelock, Nevada,

Plaintiff's Exhibit No. 3.

*'My dear Shewan:

We enclose you final invoice for 104 sacks con-

centrates which we suppose you got from the Hum-
boldt County Tungsten Mining & Milling Company.
The Final Certificate of Weight and Analysis in-

cluded in the Certificate we sent you on the Joe
Bean Lot which you can show to the people from
whom you got this ore.

We are enclosing check for $7,733.25 so that you
can settle with these people and square up this Lot.

We can now get your final account made up and
wdll send it to you.

It is hard at this time to make any predictions

as to what the future market is going to be. As
soon as we get any advice on that score will be glad

to let you know. We would like to have you stay

at the property any way for a little while until we
can determine what is best to do. I am in hopes
the market will pick up so that you can start to work
again, which I think it will do, but it may not open
up before April.

With kind regards, I am,
:

Yours truly,

E. C. VOORHEIS."
(The letter is marked "Plaintiff's Exhibit #3.")
The COURT.—Let me see that letter; as you

read it, there [35] were a few words I didn't un-

derstand.
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Mr. LAMONT.—There is one word left out, right

near the beginning of it, the word "is"; with that

word inserted, it would probably make it clearer.

Q. Mr. Voorheis, I show you a check, and ask you

w^hether this check was enclosed in the letter to

which we have last referred. A. It was.

Mr. LAMONT.—I offer this check in evidence and

ask that it be marked "Plaintiff's Exhibit 4." It

is as follows

:

Plaintiff's Exhibit No. 4.

"San Francisco, Feb. 5, 1919. 191—. No. 10,631.

THE FIRST NATIONAL BANK OF SAN
FRANCISCO. 11-8

Pay to W. H. Shewan, or order, $7733.25—

SEVENTY-SEVEN HUNDRED THIRTY-

THREE DOLLARS TWENTY-FIVE CENTS.

ATOLIA MINING CO., INC.

By F. W. BRADLEY,
President.

By WALTERS.
• By ALEX GRANGER,

Asst. Secretary."

(The check bears the rubber stamp on the face

*'R I," and is endorsed as follows: "Pay to the

order of FIRST NATIONAL BANK of San Fran-

cisco. ATOLIA MINING CO.")

(The check was marked "Plaintiff's Exhibit 4.")

Q Mr Voorheis, I show you here a telegram

bearing date February 17, 1919, to W. H. Shewan-

The COURT.—I suppose, if you ask them, the
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parties from whose possession you get these will

admit them.

Mr. ANDREWS.—Yes, your Honor.

Mr. LAMONT.—I offer this for the limited pur-

pose of showing agency. There is something in it

by way of affirmative defense.

Mr. ANDREWS.—I suppose, if it is admitted at

all, it is admitted for all purposes.

Mr. LAMONT.—There is a matter there that

bears on your [36] affirmative defense; I do not

want to be bound by it.

The COURT.—I will let it go in.

Mr. LAMONT.—It reads as follows:

Plaintiff's Exhibit No. 5.

"Mt San Francisco Calif 1010AM Feb 17 1919

W. H. Shewan

Lovelock, Nev.

Hold up payment Humboldt County Tungsten Tel-

egraphic advices from east ore not acceptable on

account of high phosphor contents Do not give

them check Writing.

E. C. VOORHEIS."
(The telegram was marked "Plaintiff's Exhibit

5.")

Cross-examination.

The WITNESS.—I was connected with the Atolia

Mining Company as president in the year 1917 and

I know W. H. Shewan.

Mr. ANDREWS.—Q. What connection, if any,

did he have with the Atolia Mining Company ?
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The WITNESS.— (Continuing.) He was lessee

of the St. Anthony Mines. It is located in Hum-
boldt County, Nevada.

Q. Was the Atolia Mining Company the owner of

the St. Anthony mine ? A. It was.

Q. I show you here what purports to be a copy

of a lease between the Atolia Mining Company and

W. H. Shewan, and ask you if you have seen that

document before? A. Yes.

Q. Is that a true copy of the lease entered into

between W. H. Shewan and the Atolia Mining Com-

pany? A. It is.

Q. Is this the lease that you referred to a moment

ago when you stated that a lease existed between

the Atolia Mining Company and W. H. Shewan?

A. Yes.

Mr. ANDREWS.—I offer this lease as Defend-

ant's Exhibit 1.

Mr. LAMONT.—We object to that as not being

a proper subject [37] matter of cross-examina-

tion of this witness, dealing with new matter, and,

if anything, it is a part of the defendant's case.

The COURT.—It is quite outside the scope of

proper cross-examination. Objection sustained.

That distinctly introduces a separate feature of

your defense, that this purchaser was not your

agent.

Mr. ANDREWS.—I realize that, your Honor, but

at the same time it did seem to me that in view of

the fact that the witness has testified that he was a
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lessee, it was only going a step further to show
what the lease was.

The COURT.—One is a distinct fact from the

other. The fact that he was an agent is an entirely

different thing.

To w^hich ruling the defendant then and there

excepted.

DEFENDANT'S EXCEPTION No. 1.

The defendant asked that the lease offered in evi-

•dence be marked for identification, which was done,

and the following is a copy thereof:

Defendant's Exhibit No. 1.

"MINING LEASE.
THIS AGREEMENT OF LEASE, made and

entered into this fifteenth day of November, A. D.

1917, by and between Atolia Mining Company, a

California Corporation, doing business in the state

of Nevada, party of the first part, lessor, and W. H.

Shewan, of the City and County of San Francisco,

State of California, party of the second part, lessee

;

WITNESSETH: That the said lessor for and

in consideration of the rents, royalties, covenants

and agreements herein reserved, and by the lessee

to be paid, kept and performed, has leased, let and

demised unto the said lessee for the purpose of

mining and for no other purpose, the following

described mining property, situate, lying and being

in the [38] Mining District, in the County

of Churchill, State of Nevada, to wit

:

Within vertical planes drawn dow^nw^ard through
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exterior boundary lines, saving and excepting all

extralateral and other rights, privileges and appur-

tenances appertaining or belonging to adjoining

and adjacent claims and properties, all and singular

that certain piece or parcel of land known, desig-

nated and described as follows, to wit

:

The St. Anthony group of tungsten mines.

TO HAVE AND TO HOLD unto the said lessee

said demised premises, for the purpose of mining

and for no other purpose whatever for the term

beginning on the 15th day of November, A. D. 1917,.

and ending on the 15th day of November, A. D.

1919, at noon, unless sooner forfeited or determined

through the violation of any agreement, or cove-

nant, hereinafter contained, reserved or provided,

to be kept and performed by said lessee.

IN CONSIDERATION WHEREOF, the said

lessee does hereby covenant and agree as follows,

to wit:

1. To enter upon said premises and work the

same in proper, skillful and minerlike fashion, and

in manner necessary to good and economical mining,

so as to take out the greatest amount of ore possible

with due regard to safety, preservation and develop-

ment of said premises as a workable mine and to

the special covenants hereinafter reserved.

2. To work and mine said premises with at

least shifts of eight hours each, during each

and every month of the continuance of this lease,

unless prevented by labor strikes, scarcity of labor

or extraordinary mining casualty, and to pay all

miners and other laborers employed in and about
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^^aid premises and mining operations the customary

wages of the district. [39]

Any caving of stopes or obstruction of drifts,

levels or any other workings necessary to the con-

tinuous operation of said premises or any part

thereof resulting from the default or negligence of

said lessee by reason of insufficient or improper

timbering, shall work an immediate forfeiture of

this lease.

3. To well and sufficiently timber with strong,

well-fitted and durable timbers all the workings on

the premises hereby leased at all points where

proper, in accordance with good mining and to

properly repair or replace all timberings which may
be rendered insufficient by shock of blasting, pres-

sure, water, wear and tear or other cause, and to

keep the timber of said workings at all times in

good, safe and serviceable condition and to remove

no timbering from any portion of said premises,

except in so far as may be necessary for repairs,

enlargement of workings or rearrangement for the

more speedy and economical working of the prop-

erty.

4. To keep at all times the drifts, shafts, tun-

nels and other workings accessible and clear of loose

rock and rubbish.

5. To make all shafts at least seven feet long

by at least four feet wide in the clear and all drifts

at least six feet high and four feet mde in the clear.

6. That no levels shall be less than fifty feet

apart and that no underhand stoping shall be done

on the premises.
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7. To occupy and hold as the agent and repre-

sentative of the lessor, any and all cross or parallel

lodes, spurs, veins or mineral deposits of any kind

and nature, whatsoever, which may be discovered

by said lessee or any person or persons under him

in any manner, while working within, upon or from

said demised premises, as the property of the lessor,

with the [40] privilege to the lessee of working

the same as part and parcel of said demised prem-

ises subject to all the terms and reservations in this

lease contained.

8. To permit the agent or agents of the lessor,

its officers and authorized representatives to any

time to have access to any and all workings upon

said premises, for the purpose of sampling and test-

ing the values of any and all ores that may be dis-

closed in any part of said workings, or upon said

premises, or which may be lying on the dumps and

for the purpose of inspection and surveying.

9. That he will promptly pay for all labor, ma-

terial and supplies used and employed by him in

connection with such mining operations and that he

will deliver to the lessor on the 15th day of each

and every month during the continuance of this

lease and that on the last day of the term herein

provided, a full, true, and correct statement in writ-

ing, showing all bills and accounts for labor, ma-

terial and supplies, used and employed in such min-

ing operations, and that all such bills and accounts

have been fully paid, satisfied and discharged, or

the amounts due and owing for such labor, ma-

terials and supplies, and if any liens be filed, or if
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any such indebtedness exists, whether shown on such

report or not, the lessor may at its election declare

a forfeiture of this lease, as herein provided.

10. That he will not assign or transfer this lease,

or any interest, claim or demand thereunder, and

that he will not sublet said premises, or any part

or parcel thereof, to any other person or persons,

wdthout the written consent of the lessor, first had

and obtained thereto, and that he will not allow any

person or persons, not in i^rivity with the parties

hereto to take or hold possession of said premises

or any part or jjarcel thereof, [41] either above

or below the surface of the ground, under any pre-

tense whatsoever.

11. That said lessee does further agree to suspend

mining operations at any time the said lessor may
deem such suspension of said mining operations

necessary or expedient from any cause, it being mu-

tually understood and agreed that the said lessee

shall be entitled to an extension of this lease for a

period equivalent to the duration of any such sus-

pension of said mining operations.

12. It is further mutually agreed and under-

stood by and between the said parties, that in the

event the said lessee, his employees, agent or repre-

sentatives shall at any time during the continuance

of this lease make a strike of ore of any importance

on said premises, or a strike of increased values

in ores theretofore discovered, the same shall be re-

ported by said lessee to said lessor, in writing within

twenty-four hours after such strike.

13. Not to mix or adulterate anv ores broken
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or mined and to classify all ore as directed by the

lessor. All ores mined which are of too low grade

for present shipment, and which may be extracted

from the mine and not disposed of immediately, but

thrown on the dump, shall remain the property of

and subject to the control and disposition of said

lessor. Said lessee shall be chargeable with and

pay any loss or expense resulting from any ship-

ment of ore which may prove to be not of payable

or salable grade.

14. To notify the lessor, its manager or duly

authorized agent wherever ore is ready for ship-

ment, giving the estimated tonnage and value

thereof, and it is expressly understood and agreed

that all ore extracted from said leased premises shall

[42] be shipped in the name of the lessor and shall

be treated by and at the mill of the said lessor.

15. It is further agreed and understood that

royalties are reserved by the lessor upon all ore ex-

tracted and shipped or sold from said demised

premises by virtue of this agreement, to be de-

ducted, retained and paid as hereinafter provided.

Said lessee shall be chargeable with any and all

loss and expense resulting from any shipment of ore

which may prove to be not of a payable grade.

16. All shipping ore shall be shipped with rea-

sonable diligence and all reduction returns shall be

made to said Atolia Mining Company, at 1404 Hum-
boldt Bank Bldg., S. F., Cal., and distributed as

herein provided.

17. That he will not suffer nor permit the re-

moval from said premises, of any ore or mineral
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bearing rock, quartz or earth, of any kind or char-

acter, by any person or persons whomsoever, except

for the purpose of shipment, treatment and sale by

said lessee as hereinbefore provided, it being specifi-

cally covenanted, agreed and understood by and

between all of the parties hereto that any default,

failure or neglect on the part of said lessee to com-

ply with the terms and conditions of this clause

specifically stated, strictly and literally, shall work

an immediate forfeiture of this lease, and the said

lessor shall be immediately released from all obli-

gation, either in law or in equity, thereunder, and

the said lessee shall forfeit all and every right, claim

and demand whatsoever therein, thereto and there-

under.

18. There is expressly reserved to the lessor and

at the option of the lessor, to any of the lessees or

prespective lessees of the lessor a right of way
through the premises hereby [43] leased for

more convenient working or examination of ad-

jacent ground; and there is also expressh" reserved

to the lessor the right and privilege to do any and

all development work on the premises hereby leased,

which may be rendered desirable by reason of any

litigation or controversy which may arise and which

may effect said leased premises or other adjacent

property in which the lessor is interested and to use

the workings of the lease herein, in prosecuting

such development work, and that all ore mined in

the prosecution of such development work shall be-

long to the lessee herein (in so far as the same shall
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be taken from the ground hereby leased) subject

to the royalty hereinbefore reserved.

19. Lessee agrees to pay his pro rata portion of

all taxes assessed upon said premises based upon the

output therefrom in accordance with the laws of the

State of Nevada, during the life of this lease; that

is to say: to pay that portion of the taxes assessed

upon said premises which the proportion of the pro-

ceeds of the ore extracted therefrom retained by the

lessee bears to the total of any such tax or assess-

ment, and for the purpose of rendering the above

covenant in reference to taxes effectual, it is further

covenanted and agreed that the said Atolia Mining

Company shall retain two and one-half (2I/2) per

cent of the proceeds of any and all shipments of

ore, the said sirni to be held by said Company to

j)rovide a fund for the payment of said taxes, pro-

viding that any portion of funds so retained, re-

maining after payment of said pro rata share of

said taxes, shall be paid over to said lessee, at the

expiration of this lease.

20. It is expressly covenanted and agreed be-

tween the parties hereto, that should any legal pro-

ceedings be instituted [44] against parties hereto

or either of them which would interfere with the

possession and enjoyment of said demised premises,

that the lessee shall, under no circumstances, at-

tempt to hold the lessor liable in damages or other-

wise to the lessee therefor, on account of such dis-

turbed and interrupted possession and enjoyment.

21. It is expressly understood and agreed that

the said lessor reserves the property and right of
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property in and to all ores extracted from said

premises during the term of this lease.

22. That he will deliver to said lessor on the first

day of each and every month, a full, true, and cor-

rect statement in writing, showing the names of all

persons employed by them upon and about said

premises during the preceding month, together with

number of shifts worked, the rate per shift and the

amount paid each, and that he will promptly dis-

charge any person or persons upon notification

from the lessor that the employment of such per-

son or persons is not satisfactory to said lessor,

PROVIDED, that at no time shall said lessor de-

mand the discharge of such a number of men as

shall seriously interrupt the operations of this lease.

23. Said lessee does hereby furthermore cove-

nant and agree that in case he fail to commence

work on said premises as aforesaid, or to work and

mine the same continuously, with diligence and in a

workmanlike manner, or to keep the same securely

timbered, drained, clear and in safe condition, or to

allow inspection, sampling or survey thereof, or to

furnish true information regarding the same when
requested by or for the lessor, or to keep the same

from liens or to make monthly settlement for work,

services and materials, or to duly notify the lessor

when ore is ready for shipment, or to pay [45]

loss in shipping undergrade ore as above provided,

or shall do any underhand stoping, or assign or sub-

let any interest in this lease or said premises with-

out the written consent of the lessor, or shall record

or allow to be recorded, this lease or any sub-lease
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or assignment thereof, or shall in these or any other

respects fail to keep and fulfill any and all condi-

tions, covenants or agreements, herein expressed or

implied, then and in that case, the term of this lease

bhall at the option of the lessor expire and it shall be

lawful for the lessor, its manager, attorney or other

duly authorized agent to declare this lease void and

of no effect thereafter and with or without process

of law and with or without notice to the lessee to en-

ter upon and take possession of said premises and

dispossess all persons occupying the same; and in

such case and also at the expiration of this lease by

limitation, to wit, at noon of the last day of the

term hereby granted as aforesaid, said lessee hereby

agree to surrender, yield and deliver to the lessor,

its successors or assigns, quiet and peaceable posses-

sion and enjoyment of said premises, and dump, ore

or other mineral detached or broken down from said

premises, but still remaining thereon, together with

the appurtenances (hoists only excepted, and not

gallows frames), including all improvements below

the collar of the shaft, in good order and condition,

with all drifts, shafts, tunnels, winzes, and other

workings and passages clear of loose rock and rub-

bish and drained and ready for immediate and con-

tinuous working, accidents not arising from any

negligence alone excepted, without demand or fur-

ther notice on the 15th day of November, A. D.,

1919, at 12 o'clock noon of said day or at any time

previous thereto upon demand for forfeiture. [46]

25. Time and Punctuality are of the essence of

this agreement.

26. All the operations of the lessee under this
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lease shall be so conducted as to fully comply in all

respects with the laws of the State of Nevada.

27. As a rental under this lease the lessee agrees

to pay rent to the lessor therefor in the following

manner: He shall turn over to the lessor all the

tungsten concentrates recovered by him from the

operation of said property, to be sold by the lessor to

the best advantage according to the market condi-

tions at the time received, and from the net returns

of such sales after payment of transportation,

sampling and assaying charges, the lessor is to re-

tain, in addition to anything hereinbefore provided,

royalties based on a sliding scale, as follows: first

three months 25 per cent; the next following three

months 30 per cent ; the next following three months

40 per cent, and to pay over the remainder of the

amount obtained from said sales to the lessee, or his

order, settlements of amounts of royalties and

moneys to be paid over to be upon and out of the re-

ceipts of proceeds of said sales.

28. The lessor shall have the right to post upon

said propert}^ and every part thereof all notices by

it deemed necessary to protect it and said property

and every part thereof from any liability arising

from liens.

This agreement and each and every clause and

covenant thereof shall be binding upon and enforce-

able by the respective successors, heirs, executors,

administrators and assigns of the parties hereto*

[47]

IN WITNESS WHEREOF the said lessor has

duly caused this instrument to be executed and the
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said lessee has hereunto set his hand and seal the

day and year first above written.

(Signed) ATOLIA MINING COMPANY.
By E. C. VOORHEIS,

Its President.

And by E. A. STENT,
Its Secretary.

Witness to all signatures:

JOHN F. DAVIS.
(Signed) W. H. SHEWAN.

(Attached:)

State of California,

City and County of San Francisco.—ss.

On this 23d day of November, in the year of one

thousand nine hundred and seventeen, before me,

J. D. Brown, a notary public in and for said City

and County, residing therein, duly commissioned

and sworn, personally appeared W. H. Shewan,

known to me to be the person described in and who

executed the annexed instrument and he acknowl-

edged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office, in

the City and County of San Francisco, the day and

year last above written.

[Notarial Seal affixed here]

(Signed) J. D. BROWN,
Notary Public in and for the City and County of

San Francisco, State of California.

Room 206 Humboldt Bank Building.

Phone Douglas 2324.
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My commission expires April 4, 1918. [48]

(Attached:)

State of California,

City and County of San Francisco,—ss.

On this 23d day of November, in the year of one

"thousand nine hundred and seventeen, before me,

J. D. Brown, a notary public in and for said city

and county, residing therein, duly commissioned

and sworn, personally appeared E. C. Voorheis and

E. A. Stent, known to me to be the president and

secretary respectively of Atolia Mining Com-

pany, the corporation described in and that exe-

cuted the within instrument, and also known to me
to be the persons who executed it on behalf of the

<!orporation therein named, and they acknowledged

to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office,

in the City and County of San Francisco, the day

and year last above written.

[Notarial Seal affixed here]

(Signed) J. D. BROWN,
Notary Public in and for the City and County of

San Francisco, State of California.

Room 206 Humboldt Bank Building.

My commission expires April 4, 1918.

(#16243. U. S. Dist. Court. Offered by Deft.,

not Admitted 5/10/21. Maling, Clerk.)"
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Testimony of L. A. Savage, for Plaintiff.

L. A. SAVAGE, a witness called and sworn on

behalf of plaintiff, testified as follows:

I reside at Toulon, Nevada, and was connected

with the Humboldt County Tungsten Mines and

Mills Company in 1918 and 1919. In November,

1918, I had dealings with W. H. Shewan, in connec-

tion with the purchase and sale of some scheelite

concentrates. [49]

Mr. LAMONT.—Q. Who did Mr. Shewan at that

time say he was representing?

Mr. ANDREWS.—I object to the question on the

ground that the alleged statements of one claiming

to be an agent do not bind the principal, and that

any admissions or statements made for the purpose

of binding a third party are not binding upon him.

The COURT.—The objection is overruled.

A. The Atolia Mining Company. I entered into

a contract with regard to the sale of certain schee-

lite concentrates at that time. They were a specific

lot of concentrates already refined and on the floor

of the mill. There were two lots of concentrates

designated as Lot L-1 and as Lot L-2. Lot L-1

contained 72 sacks. I do not recall the net weight

of those sacks to the exact poimd. Lot L-2 con-

tained 32 sacks and there were 104 in all.

The signature to the memorandum that is shown

me is that of Mr. W. H. Shewan, who signed it on

November 29th, the same day that the car was

loaded with concentrates, if that is the right date,
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and I think it is. It is the receipt for the con-

centrates. [50]

Mr. LAMONT.—I offer this document in evi-

dence, and ask that it be marked our exhibit next

in order. It reads as follows:

Plaintiff's Exhibit No. 6.

'^Lovelock, Nev., Nov. 29th, 1918.

Received from the Humboldt County Tungsten

Mines and Mills Company, eleven thousand eight

hundred ninety-three pounds scheelite concentrates

as follows:

Lot 1—72 sacks 8723 Lbs. Net

Lot 2—32 sacks 3170 Lbs. Net

104 11893 Lbs. Net

Same being purchased by Atolia Mining Com-

pany, ^ $21.00 per unit of WO.i, ninety per cent

(90%) to be paid upon check assay of control sam-

ple, by Atolia Mining Co., final payment of ten per

cent to be paid upon final checking and assaying of

entire lot.

W. H. SHEWAN.
Witness

:

FRANK B. EVANS.
(The document was marked '^ Plaintiff's Exhibit

6."j

Mr. ANDREWS.—I object to the introduction

of that docmnent in evidence on the ground that it

is immaterial, irrelevant and incompetent, and on

the ground that the statements in there signed b}'
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W. H. Shewan tending to show that the Atolia Min-

ing Company had purchased this tungsten ore men-

tioned therein is not binding upon the company,

because the statements of a third person as to his

power to represent a third party do not bind him

without proof of the fact that he was the agent.

The COURT.—I think there is sufficient basis

here to admit it at this time.

Mr. ANDEEWS.—We take an exception.

DEFENDANT'S EXCEPTION No. 3.

The WITNESS.— (Continuing.) The expression

$21 per unit of WO3 as set forth in the receipt

and memorandum of agreement means that "per

unit" is the standard of measurement 1 per cent

of the [51] W0:{ contents. That means, as I

have been informed, tungsten oxide or tungstic

acid, and it is the per cent that is contained in the

crude ore or the scheelite that the concentrate

value is based upon. There are 20 pounds in a

unit, or 1 per cent of 2,000 pounds. Mr. Shewan

read that memorandum before it was signed. Mr.

Shewan asked for a copy and I gave him one.

Mr. LAMONT.—Q. Mr. Savage, do you remem-

ber a conversation which occurred on or about

February 17, 1919, I believe, at 1404 Humboldt

Bank Building, when a Mr. Beck was present part

of the time, and Mr. C. B. Nicholls was present

all the time, and you and Mr. Voorheis were pres-

ent all the time?

Mr. ANDREWS.—I object to that; it seems to

me that is immaterial, irrelevant and incompetents
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The COURT.—It may be, but we cannot tell yet.

Answer the question.

A. I do.

Mr. LAMONT.—Q. Were these specific concen-

trates furnishing the subject matter of this case dis-

>cussed at that time? A. They were.

Q. How did you refer to Mr. Shewan during that

conversation '?

A. As your Mr. Shewan, or your agent.

Q. Did Mr. Voorheis take any exception to that?

^ A. He did not. [52]

The WITNESS.— (Continuing.) I received the

letter which you show me dated March 11, 1919, and

purporting to be signed by E. C. Voorheis.

Mr. LAMONT.—At this time I offer this letter

in evidence for the following limited purposes: To

show admission or ratification of agency; to show

that there was an assay made apparently in accord-

ance with the contract, and for the admission that

the assay showed that the ore ran 61.87 per cent of

tungsten acid, and that its net weight was 11,904

pounds; in other words, I do not want to anticipate

their defense, or be bound by their statement as to

the contents.

Mr. ANDREWS.—I suppose the letter should be

'introduced for all purposes; it is the same question

that was before the Court before.

The COURT.—Yes, I think so; let it go in.

Mr. LAMONT.—It reads as follows: [53]
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Plaintiff's Exhibit No. 7.

''San Francisco, Cal., U. S. A., March 11, 1919.

Humboldt County Tungsten Mines and Mills Co.,

Lovelock, Nevada.

Gentlemen

:

We are just in receipt of your telegram as

follows

:

'Would you advise when we may expect

settlement on shipment of eleven thousand eight

hundred ninety-three pounds concentrates sold

through your company November twenty-ninth

We feel reduction company has had ample time

to make settlement Also wish to advise weight

and assays on this lot as given us by your agent

Mr. Shewan Does not check being nine hundred

forty-one pounds short on actual net weights

and four point eight three low on WO.j con-

tents.
'

And in reply will state that the car in which your

ore was shipped has arrived at its destination and

the weight is as follows

:

Special Lot #8:
104 Sacks, Gross Weight 1'2,035 lbs.

Tare " 124

Net

u

11,911 "

Moisture .066% 7 "

Net Dry Wt. 11,904 "
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The Analysis was as follows

:

WO.—61.87%

Phos. — .146%

Sulph.— .397%)

I am exceedingly sorry that we allowed you to put

this Lot into that car on account of the high phos-

phor content as it has been rejected on account of

not coming up to specifications, consequently we will

have to reject your ore, which will now be subject

to your order and you will be indebted to us for the

freight from shipping point to Niagara Falls.

The whole trouble with this shipment was 32

sacks, which Mr. Savage said was put into this Lot

and which ran high in phosphorus [54] and

copper and should never have been put in. If it

had not been put in your shipment would have been

all right. It was the same with the Lot we got from

Beck & Bean, they had 18 sacks from De Armond

which spoiled his lot, as when they were sampled

they were mixed together and it just played the

devil. We have not been able to make settlement

yet and I do not know just how we are coming out

on it. I explained this matter to Mr. Savage when

he was here and supposed he would let you know

about it.

Yours truly,

E. C. VOORHEIS."
(The letter was marked "Plaintiff's Exhibit 7.")

The WITNESS.— (Continuing.) The first inti-

mation that I received that the Atolia Mining Com-
pany was going to deny the agency of Mr. Shewan
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was in March, I think it was, in a letter I received

from Mr. Voorheis and I think that was the letter

you were just asking me to read. No, I was mis-

taken, it was the letter of March 20, 1919, and it

was about March 20, 1919.

The goods were delivered on November 29, 1918,

at Toulon and the delivery was made in my mill.

Mr. Shewan took possession of them at that time

and the weights were checked at that time. The

weights as shown in the memorandum were taken

right off the scale weights. As we went through,

Mr. Shewan checked, and also myself or one of the

men I had working with me checked. The weights

as shown in the memorandum were taken from the

scale weights. I retained a control-sample of Lot 1

and took it to the office and put it where we kept

control-samples and left it there.

The COURT.—Q. What do you mean by a

control-sample ?

A. When a lot is prepared for shipment, we take

a sample and split it down until we get it down to

the right size for assay, [55] and one is held in

reserve and the other is given or sent for analysis

to determine the valuation and percentage of WO.!

content in the samples. The other one would be

held for reference for a period of time, sometimes

for a year.

Q. I am acquainted with the method of taking

samples, but I never heard the word "control-

sample"; how does that distinguish it from any
other sample?
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A. That was the final sample that controlled the

value of the concentrates.

Q. Then you mean an average sample?

A. An average sample, yes; we term it '^ control-

sample."

The WITNESS.—(Resuming.) After the con-

troversy commenced, I gave my sample to Mr,

Abbott Hanks for determination, for check. He
is a chemist and assayer of San Francisco.

I did not have any control-sample of Lot 2 be-

cause Lot 2 was sampled at the time it was shipped

and Mr. Shewan got the control-sample. The re-

serve sample was mislaid or destroyed, or some-

thing, at the mill; but Mr. Shewan got the control-

sample. Whether he took both of them, or not, I

do not know. I had none of them left.

I gave Shewan samples of Lot 1. Mr. Shewan
stated subsequently that the Atolia Mining Com-
pany had made an assay, so far as tungsten content

is concerned, as to these two lots.

Mr. LAMONT.—There is no question but what

we demanded payment from you, is there ? Is there

any point made on that?

Mr. ANDREWS.—No point on that.

The WITNESS.— (Resuming.) We have never

received any payment for any of these concentrates.

The reasonable value of Lot 1 in November, 1918,

was about $25 per unit.

Cross-examination.

The AVITNESS.—I had a conversation with Mr.

[56] Shewan relative to the purchase bv him of
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the tungsten concentrates involved in this action.

I first had that conversation prior to November

29th. I cannot just recall what day it was but it

was several days before the shipment was prepared.

I would not say it was prior to November 21st. It

might be a few days one way or the other, but it

was several days before the shipment was prepared.

The conversation took place at my house, at Toulon.

I never had any conversation with Mr. Shewan

relative to tungsten concentrates at the St. Anthony

mine. I never had any conversation with Mr.

Shewan with reference to his purchasing any por-

tion of the 12 tons involved in this action at the St.

Anthony mine.

The only conversation that I ever had with Mr.

Shewan relative to this shipment was one time, a

month or two afterwards, I called at the mill. That

was the only time I ever had a conversation with

Mr. Shewan at the St. Anthony mill or mine.

Several days before November 29th I had a con-

versation with Mr. Shewan relative to the purchase

of this ore. It occurred at my house at Toulon.

I was in bed laid up at that time. I don't recall

any telephonic conversation with Mr. Shewan

relative to the purchase by him of this ore. I had

two conversations with him relative to the purchase

of it but I do not recall any telephoning.

The first conversation, as I stated, was somewhere

possibly a week, or four days, or three, or five, or

six days, or something like that before the shipment

was prepared ; he came to the mill and then came to
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the house and asked for me. I was in bed that day.

He came into my bedroom. He wanted to know if

we had any concentrates that he could get to include

in this carload, as he was making up a carload and

would like to ship the full car. At that time I told

him what we had. Our conversation was [57]

mostly on price, he offering me $23.50 per unit. I

told him I could not give him a definite answer on

it, but I thought it would be acceptable, but that I

would have to wire Chicago. '^Well," he says, "I

can't say definitely, either, I will have to wire my
people." I wired the Chicago office and got an

answer to accept. He came back the next day, or

the day after that, and stated that he had received

word from his people, the Atolia Mining Company,

and all he was authorized to offer was $21 a unit,

and I accepted it. Then the car was set in a da}"

or two after that and Mr. Shewan came up and we

loaded the concentrates.

Q. Mr. Savage, do you remember calling upon

Mr. Shewan on or about the 20th day of November,

at the St. Anthony mines, in your car, for the pur-

pose of selling to him six tons of tungsten concen-

trates, and offering to sell him six tons at that time ?

Mr. LAMONT.—I object to the question as im-

material, irrelevant and incompetent, and not

proper cross-examination.

Mr. ANDREWS.—He just stated he had no con-

versation with Mr. Shewan except at Toulon; I am
now directing his attention to a conversation which



66 Atolia Mining Conipanu vs.

(Testimony of L. A. Savage.)

we believe took place at the St. Anthony mine. It

is very important.

The COURT.—But it is not in cross-examination,

because nothing was asked him about it on direct.

You are opening up a subject yourself and then

claiming you have the right to follow it up. If it is

not in cross-examination of what he testified to ou

direct, it does not widen your right.

Mr. ANDREWS.—I realize that, your Honor,

but he said he entered into a contract with him at

Toulon.

The COURT.—Yes, and he produces the writing.

You are familiar with the rule, of course, that that

concludes all [58] previous negotiations.

Mr. ANDREWS.—If it were merely a contract

between the parties, your Honor, yes, but this is not

a contract between the parties to this action.

The COURT.—When you come to make out your

case, you can show that the alleged agent was not

your agent at all. That is your right.

Mr. ANDREWS.—But the question is, your

Honor, whether or not he had

—

The COURT.—I will sustain the objection.

Mr. ANDREWS.—I note an exception.

DEFENDANT'S EXCEPTION No. 5.

The COURT.—This does not at all preclude you

from going into any proper subject at the proper

time ; I am not going to violate the rules of evidence

to permit you to put in your case under the guise

of cross-examination.

Mr. ANDREWS.—I realize that, your Honor.
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I appreciate your Honor's attitude. I think it is

a close question.

The COURT.—I don't. I think it is a broad one.

The WITNESS.— (Continuing.) Mr. Shewan

did not state at the time of the signing of the re-

ceipt which has been introduced in evidence here

that he had no authority to sign any document bind-

ing the Atolia Mining Company. He did not ask

me to explain to him what I meant by stating in the

document that the goods were sold to the Atolia

Mining Company. I do not recall that any other

document was signed by Mr. Shewan at the time

of the signing of the receipt which has been intro-

duced in evidence and I do not believe there was.

As far as my recollection goes, I gave him this one

document, the receipt, to sign and he signed it and

the only document that was signed by Mr. Shewan

on November 29th [59] was "Plaintiff's Exhibit

6."

Testimony of Prentiss T. Bee, for Plaintiff.

PRENTISS T. BEE, a witness, called and sworn

on behalf of plaintiff, testified as follows:

I live in Oakland; I am in business in San Fran-

cisco ; I am and have been since October, 1912, chief

chemist for Abbott A. Hanks, 624 Sacramento

Street, San Francisco. Mr. Hank's business is

chemistry and assaying. [60] We received on or

about February 9, 1920, from the Humboldt County

Tungsten Mines and Mills Company a control-

sample of scheelite c(mcentrates, marked "L-1."



68 Atolia Minwg Compmuj vs.

(Testimony of Prentiss T. Bee.)

I analyzed that sample as to tungstic acid content

and fomid the content to be 66.83 per cent WOa.

Cross-examination.

The WITNESS.—I received the sample for ex-

amination in February, 1920. I examined the

sample for other things than tungsten; I exammed

it for phosphorus, copper, and sulphur. The

sample that was given to me was marked ''^^-l-''

I don't recall receiving any sample marked "L-2."

Testimony of Frank B. Evans, for Plaintiff.

FRANK B. EVANS, a witness, called and sworn

on behalf of plaintiff, testified as follows:

I reside in Winnemucca, Nevada, and was con-

nected, during the years 1918 and 1919, with the

Humboldt County Tungsten Mines and Mills Com-

pany, at Toulon. I signed as a witness ''Plaintiff's

Exhibit 6" in this case. Mr. Shewan read over

that memorandum of agreement before signing it,

and I signed it as a witness. It was at this tune

that the concentrates furnishing the subject matter

of this suit were delivered and they were in the car.

I was in and out of the mill at the time they were

checking the weight. I did none of the checking.

I did not see all the weights taken at that time,

though I saw some of them. I saw the concentrates

put in the car.

Testimony of J. C. Smith, for Plaintiff.

J. C. SMITH, a witness, called and sworn on be-

half of plaintiff, testified as follows:

I reside at Lovelock, Nevada. In November,
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1918, I was employed by Mr. Loring and Mr. Fried-

man, the Pacific Tungsten, and by the Nevada Hum-
boldt County Tungsten. At that time I was in

Toulon. I w^as at the mill of the plaintiff corpora-

tion at all times. I had to do with giving Mr.

Shewan samples of the concentrates [61] in-

volved in this action. I don't just remember the

date when those samples were given; it was several

days previous to the shipment. I just quartered the

samples at the mill. By ''quartering" I mean
quartering a sample down to a sample size. We
take samples of a lot, we would have perhaps fifty

pounds, and we would quarter that down to perhaps

a four-ounce size, to get an average sample. It is

part of the preparation. I personally handed the

samples to Mr. Shewan. This was several days
prior to the shipment. I handed him separate

samples of the two lots, lot 1 and lot 2. Other
samples were given to Mr. Shewan later on, on the

day of the shipment, by Mr. Savage. Those were
samples of both lots involved in this case, lot 1 and
lot 2, and were separate samples. Mr. Shewan came
up with his men that morning and started loading

the car w^hich was partly loaded with other concen-
trates

;
and I checked weights part of the time with

Mr. Shewan at the scales, and Mr. Shewan 's men
carried them off and put them in the car. There
had been prior to this time tags on these two lots.

They were sacked prior to this time and the tags
on these two lots were "L-1" and "L-2."
Mr. ANDREWS.—I don't want to take up your
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Honor's time unnecessarily; as far as the question

involved about lots 1 and 2 having been put in this

car and this tungsten having been turned over,

there is no question about that; in other words,

there is no question about the fact that 11,000

pounds [62] of tungsten were put in this car re-

ferred to, and that it went east. There is no use

taking the time of the Court to prove that.

Mr. LAMONT.—And Mr. Shewan, himself, took

delivery at our mill'?

Mr. ANDREWS.—I don't know what he did,

but I concede that they went in that car.

Cross-examination.

The WITNESS.—I stated something about hav-

ing made two sets of samples. The first set was

made several days before the shipment. I don't

just recall the day because I didn't pay much atten-

tion to it. I made that sample at Mr. Shewan 's re-

quest. I could not say it was around the 21st of

November
;
perhaps it was six or seven or eight days

later. Mr. Savage made the second set of samples

himself in my presence and in the presence of Mr.

Shewan. [63]

The COURT.—Q. He asks you if you saw those

delivered to Mr. Shewan? A. Yes, sir.

The WITNESS.— (Continuing.) Mr. Savage

gave him these samples on the day of the shipment.

I did not send any one of those sets of samples to

the Atolia Mining Company.

Mr. LAMONT.—That is our case in chief, if your

Honor please.
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Mr. ANDEEWS.—If your Honor please, I

•would like at this time to make a motion for a non-
suit upon the ground that the telegrams introduced

in evidence do not show any basis for contending
that the defendant, Atolia Mining Company, was
a principal, and that Shewan was its agent in the

transaction involved herein.

The COURT.—It is really upon the ground of

lack of evidence as to the agency of the purchaser,
is it?

Mr. ANDREWS.—Yes, your Honor.
The COURT.—I regard it as quite sufficient for

a prima facie case.

Mr. ANDREWS.—I note an exception.

DEFENDANT'S EXCEPTION No. 6.

Testimony of W. H. Shewan, for Defendant.

W. H. SHEWAN, a witness called and sworn on
behalf of defendant, testified as follows:

I am engaged in the business of mine operating
at the present time, up in Oregon, and I am not
connected with the Atolia Mining Company at the
present time. I was connected with the Atolia
Mining Company in 1917 as lessee of the St. An-
thony mine in Nevada; I had a lease on November
15, 1917. The St. Anthony mine is not the main
property of the Atolia Mining Company; it is one
of their side properties and is a small property;
the main property is down in Randsburg, Cali-

fornia, in San Bernardino County. [64]
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Mr. ANDREWS.—I will show you this agree-

ment, Mr. Lamont.

Mr. LAMONT.—What is the material part of

this agreement? I have not had time to read it

over.

Mr. ANDREWS.—The pertinency of it is to

,show that the relationship between Mr. Shewan and

the Atolia Mining Company is lessor and lessee.

The COURT.—That is absolutely immaterial;

and the contents of the agreement is absolutely

immaterial. A man may be a lessee of another or

a lessor of another and still be his agent in a differ-

ent transaction.

Mr. ANDREWS.—The only purpose of this is to

show Mr. Shewan 's relationship, outside of any

special relationship which may have arisen out of

these telegrams which were put in evidence, was not

that of agent of the Atolia Mining Company.

The COURT.—You are not concerned in refuting

his agency in any other transaction but this one.

We are wholly uninterested in this transaction of

the lease.

Mr. ANDREWS.—They introduced a check here

sent by the Atolia Mining Company to Mr. Shewan.

This lease provides for that matter in one of its

paragraphs, and explains the circumstances under

which those moneys were being sent to Mr. Shewan.

The COURT.—If you can show me anything that

that lease has to do with this case, that is a different

matter.
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Mr. ANDREWS.—It explains the circumstances

under which

—

The COURT.—Does it state that the money for

the purchase of this ore was to be advanced'?

Mr. ANDREWS.—No, your Honor. It does

this: Here are two telegrams, from Shewan to the

Atolia Mining Company and back again. Read

without knowledge"* of the surrounding circum-

, stances they would indicate that the Atolia Mining

Company was offering to [65] buy this ore; in

view of the surrounding circumstances it will ap-

pear that Mr. Shewan was buying the ore for his

own account, that the Atolia Mining Company were

permitting him to put the ore in this car; that the

books of account will show that in all of these

special transactions he bought for his own account.

The COURT.—You have an erroneous idea of the

proper way of proving such things. If this were a

controversy over the relations of the parties under

this lease, the lease would be a perfectly proper

medium through which to prove what the relations

were; but in a transaction between third parties,

you have a right to ask this witness what the fact

was as to this agency, how he purchased these con-

centrates, and all that, but the lease has nothing at

all to do with it.

Mr. ANDREWS.—Your Honor will remember
the case in California, the Bergthold case, and I

think your Honor may have been on the bench at

the time that case was decided, where it was held

that in cases of this sort it was permissible to go
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into all of the circumstances surrounding the entire

transaction.

The COURT.—That is an entirely different thing.

I remember that case very well. You have a right

to go into circumstances where you are not pre-

cluded by your writing.

Mr. ANDREWS.—I don't mean that this lease

is to be introduced for the purpose of binding the

plaintiff. I merely want to show the relations of the

parties.

The COURT.—You can ask this witness Avhat his

relationship was. He has already said he was a

lessee of the St. Anthony mine. We are interested

in that, of course, because that identifies what his

relationship was to that extent. We are not inter-

ested in this lease at all. [66]

The WITNESS.— (Continuing.) The lease was

entered into on November 15, 1917. After the lease

was entered into I had a conversation with Mr.

Voorheis with reference to my purchasing special

lots of tungsten concentrates. The conversation

took place in the Humboldt Bank Building, room

1404. No one was present but Senator Voorheis

and myself. It was around Christmas time, the end

of the year 1917. After we had talked over the

management of the St. Anthony mine, and my
proposition of running it. Senator Voorheis said

that if at any time I could buy any small quantities

of ore, of tungsten concentrates, as he explained to

me, in order to get a carload, which reduced the

shipment rates a great deal, he claimed that the
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freight on a ton lot would be around about $90 for

shipping East, and a carload would run, on an

average, somewhere around about $50, he says that

any time I could buy any small lots that way that

were absolutely pure, free from impurities, and run-

ning over 60 per cent WO.-t that the company would

advance me the money to pay for the same and give

me anything that I made on the purchase.

The COURT.—Q. You say Mr. Voorheis author-

ized you to buy any small lots of concentrates for

filling out carload lots?

A. Yes, your Honor.

The COURT.—Q. What were you to buy these

concentrates for—for them to fill out carload lots

for them?

A. With my own ore that I was putting in the

car, I would not have enough for a carload, but he

was shipping some for Mr. Loring, from Toulon,

and in order to make a carload I could buy up these

small lots. [67]

Mr. ANDREWS.—Q. Did Mr. Voorheis say any-

thing about on whose account the ore was to be pur-

ichased, in those small special lots?

A. I was buying them on my own account.

Mr. LAMONT.—Just a moment; we object to

that, and ask that it be stricken out.

The COURT.—Strike that out. Answer the ques-

tion. Read the question to the witness.

(Question read by the reporter.)

A. He did.

Mr. ANDREWS.—Q. What did he say?
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A. He said they were to be purchased by me and

the company would advance the money to pay for

them.

The COURT.—Q. .His company?

A. His company.

Mr. ANDREWS.—Q. Did he say anything about

selling that ore?

A. I had a contract with him to sell all my ore^

under the terms of my lease.

Mr. LAMONT.—We ask that that be stricken out

as immaterial, irrelevant and incompetent, and re-

ferring to the contents of a written instrument.

Mr. ANDREWS.—That is the instrument that I

wanted to put in evidence. I wanted to show that

all of these transactions were all a part of the same

idea, that the company was advancing money back

and forth, he being without any capital.

The COURT.—Let that be stricken out. Answer

the question now, Mr. Shewan. Just notice what

the question is, and you will be able to answer it.

Read the question.

(Question read by the reporter.)

A. He did.

Mr. ANDREWS.—Q. Please state what he said.

A. He stated that whatever I purchased that way
I could sell through the company as my own; I

could put it in the carload lot. [68]

Mr. LAMONT.—If your Honor please, I would

like to urge some general objections at this time to

these defenses.

The first objection is that counsel have pleaded



Huml)oldt County Tungsten M. & M, Co. 11

(Testimony of W, H. Shewan.)

four defenses, all of which are apparently affirm-

ative defenses, based upon misrepresentation. They

have been embodied in separate defenses, numbered

1, 2., 3, and 4, and are, in effect—at least the defenses

are, in their nature, defenses in confession and

avoidance. There is no concession whatsoever made

of the existence of this contract. In order to direct

the Court's attention more specifically to the situa-

tion, I w^ant to refer to some of the language in the

answer. I call your Honor's attention

—

Mr. ANDREWS.—I think you have the wrong

conception of this. I am simply trying to get from

Mr. Shewan a statement of his conversation with

Mr. Savage. That involves two things ; Mr. Shewan,

in his conversation with Mr. Savage, stated that he

was not the agent of the Atolia Mining Company,

and that he was buying on his own account, and

notified Mr. Savage to that effect. That is the

question I asked Mr. Savage on cross-examination,

and he denied it. The other part of the conversa-

tion was the details as to the purchase price, and

all the details that went into the contract which is

the basis of their cause of action. The receipt which

»they have here merely sets forth that he received

this.

The COURT.—State your objection, Mr. Lamont.

Mr. LAMONT.—Counsel is apparently at the

present time attempting to advance evidence as to

representations so far as these particular concen-

trates are concerned. I object upon the ground that
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no such defense has been pleaded m the present

action. There are four separate defenses.

The COURT.—What is the defense?

Mr. LAMONT.—The defenses allege a contract

between plaintiff [69] in this action and Mr.

Shewan. The affirmative defenses allege no con-

tract between the plaintiff and the defendant. Then

they attempt to set up fraud, or misrepresentation,

in a separate contract to which the defendant in the

present action is not a party. In other words, all

four separate defenses attempt to avoid, they deny

that any contract existed between plaintiff and de-

fendant in the present action.

The COUET.—Then how are you interested in

any fraud or misrepresentation?

Mr. ANDREWS: In this way: In the first part

of the answer, we have taken the position that this

gentleman was never our agent. It is claimed that

Mr. Shewan was our agent. We have a right to

plead inconsistent defenses. While we deny that

he was our agent, and refuse to admit that such was

the case, nevertheless, plaintiff so claims, and if the

Court should find that he was our agent and the

contract is binding on us

—

The COURT.—That is rather a singular plead-

ing ; I doubt whether it is a good pleading.

Mr. ANDREWS.—I do not see, your Honor, how
we could very well do anything else. If your Honor
feels that, under the facts, he was our agent, then

we have been damaged by misrepresentation.

The COURT.—You could not be damaged if he
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was not your agent. You have to stand on one

thing or the other. You can, of course, put in in-

consistent defenses.

Mr. ANDREWS.—That is what we are doing.

The COURT.—Well, there is no jury here. I will

see what the evidence leads to.

Mr. LAMONT.—I urge the further objection in

regard to the affirmative defense that

—

The COURT.—Let me advise you that you must

put in all your [70] objections at once; the Court

cannot permit you to do it piecemeal.

Mr, LAMONT.—I can raise the same point in

another way; to another question I can make an

Cibjection which will raise the same points.

The COURT.—You may state them, if you wish,

but I do not want you to understand we try cases

that way. If you have any objection to a question,

3^ou must make all your objections at the one time;

you cannot submit one and have it overruled, and

then attempt to interpose others.

Mr. LAMONT.—The other objections I will state

lo the Court so that your Honor will understand

the ground of them and then I can urge them later

(»n in regard to some other question.

The COURT.—I will let you interpose them here,

but, of course, you will readily appreciate that that

course violates the proper method of putting in evi-

dence.

Mr. LAMONT.—In regard to the first and third

defenses, counsel have apparently attempted to set

up a rescission. They allege a tender back to the
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plaintiff of the sbeelite concentrates in question,

l)ut that tender is made conditional upon us paying

the freight, which they apparently incurred in send-

ing the concentrates from Lovelock to Niagara

Falls, which is a conditional rescission, and none

other.

As to the second and fourth special defenses, they

are apparently based upon damage, and are not

pleaded in the way of a counterclaim at all. Those

are the different objections to the defenses.

The COUET.—I will see what this leads to. I

doubt whether that is a good defensive pleading.

Proceed." [71]

The WITNESS.—(Continuing.) I had a conver-

sation with Mr. Savage relative to the purchase of

this tungsten ore, around about the 20th of Septem-

ber I should say. On examining Plaintiff's Exhibit

No. 1 it refreshes my memory and I would say the

conversation took place about November 20, 1918,

at the St. Anthony mine, Churchill County, Nevada.

I think there was someone with Mr. Savage in his

car, but I am not sure ; my son and and myself were

there with Mr. Savage. Mr. Savage asked me if

I was ])uying any scheelite concentrates and I said

I was. He said he had about six tons down at his

place, and I said, "What do you want for them?"

He said, "I don't know; what will you give me?"

I said, "I don't know; I can't say offhand; but

around about ^21.50." We stood there and talked

for a little while. Mr. Savage said he thought he

would take that. After a short conversation, he
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drove away. I offered him $21.50 per unit.

Mr. ANDREWS.—Q. AVhat was said, if any-

thing, relative to the content of the tungsten that

Mr. Savage was offering you?

A. That it must be over 60^ per cent WO- and

absolutely pure from all impurities, phosphorus and

copper especially. Of phosphorus, .05 was a high

as they could go. Mr. Savage said that the ore was

absolutely pure, some of the best tungsten that he

had ever shipped. I believe that Mr. Savage said

he had an assay of the ore, an analysis of it. That

was all that was said in that conversation. On the

following morning I had a further conversation with

Mr. Savage relative to this matter. That was No-

vember 21st. The conversation was over the tele-

phone. I was at the St. Anthony Mine's office, at

Fanning, Nevada; I believe Mr. Savage was at the

Tungsten Mill, Humboldt County. He said that he

would have to cancel the sale of that tungsten, that

he thought he could do better. I said, "All right,

Mr. Savage, that is up to you ; if you can do better,

all right, no harm done." That is all that was said

in [72] that conversation. That afternoon again

Mr. Savage called me up on the telephone, at about

five o'clock, and he stated that he had reconsidered

that, and he asked me if I would be able to take any

more than the six tons. I said I thought I could

handle it. He said he thought he would have around

about twelve tons. He said, "If your offer still stands

open, I will do business with you." I said, "All

right, I will take it providing it is under the same
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rule as the other, absolutely free from impurities,"

and he said it was. I sent the telegram I have

here in my hand in the evening shortly after I had
the conversation with Mr. Savage. That was after

I had agreed with Mr. Savage that I would buy

these twelve tons of concentrates. The reason I sent

that telegram to the Atolia Mining Company after

1 had already agreed to buy the tungsten concen-

trates from Mr. Savage was that I didn't want the

company to make any arrangements to take any

more ore that would overload the car, and I wanted

to have room to put in the twelve tons. I knew

that the Atolia Mining Company was filling up the

car with some ore of the Pacific Tungsten Company.

I was loading the car for them with my men. The

Humboldt Tungsten Company's ore and Mr. Lor-

ing's ore and my own was going into the car. Prior

to my having arranged with the Humboldt people

to take their ore I knew that Mr. Loring's and my
own ore was going into the car. By Mr. Loring's

I mean the Pacific Tungsten Company's ore.

After the conversation of which I have just

spoken I had further conversation with Mr. Savage

every day, and I think the car was finished some-

where around the 28th or 29tli. I remem])er signing

this receipt which has been introduced in evidence

here as Plaintiff's Exhibit No, 6. This document

was drawn up in the [73] Humboldt Tungsten

Company's office at Toulon, Nevada, I presume, by

Mr. Savage. I think he wrote it on the typewriter,

if I am not mistaken, or his clerk did. When I
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came to sign it, I seen that it was made in the name
of the Atolia Mining Company; I said, ''Mr.

Savage, I have no right to sign anything connected

with the Atolia Mining Company, as I am absolutely

dealing on my own account with you, and I am not

permitted to sign anything for the Atolia Mining

Company." Mr. Savage said, "Mr. Shewan, we
have nothing to show at all where our concentrates

went to, it is merely a protection, I know that every-

thing is all right, but it is a protection in case any-

thing happens to you for us to trace the ore." Then

I signed the document.

At the time I signed this document I signed an-

other document.

The COURT.—Q. Why didn't you say to him

that his purpose would be fully subserved by simply

stating in there, ''to be shipped with the concern-

trates belonging to yourself and other parties

there.'- That would have identified where their

ore was to go, wouldn't it?

A. It should have done so, yes.

WITNESS.—(Continuing.) I signed the origi-

nal of the document which j^ou show me at the same

time that I signed Plaintiff's Exhibit No. 6, and I

delivered the original of it to Mr. Savage.

The COURT.— (After examining the document.)

I will let it go in merely for the purpose of affecting

the question of the accuracy of the witness' memory.

The following document was then offered and ad-

mitted in evidence and marked "Defendant's Ex-

hibit 'A.'
"
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Defendant's Exhibit ' 'A/'

"Lovelock, Nevada, Nov. 29, 1918.

"Received from the Humboldt County Tungsten

Mines and Mills Co. seventy-two sacks, containing

eleven thousand and nine pounds Net (11,009 Lbs.)

scheelite concentrates belonging to the Tungsten

[74] Dyke Mining Co. and others. I hereby guar-

antee all milling charges as per attached statements

amounting to $2,567.70, same to be paid from first

payment on above concentrates.

( Copy.

)

W. H. SHEWAN. '

'

The WITNESS.— (Continuing.) I heard Mr.

Savage this morning testify that he had had a con-

versation with me at his house at Toulon and that

it was at that time that I negotiated for the pur-

chase of the tungsten. My recollection in that re-

gard is that I had a conversation with Mr. Savage

after the tungsten had been sold. It was some time

afterwards and he had made inquiry about the pay-

ment of it and I called at his place to tell him about

it, to tell him that I had written to San Francisco

about it ; Mr. Savage was in bed. It was after these

wdres were sent out.

I wrote a letter dated November 22, 1918, which

is the date of those telegrams and it is my signature,

and sent it to Mr. Voorheis.

Counsel then offered in evidence a letter dated

November 22, 1918, addressed to E. C. Voorheis,

1404 Humboldt Bank Bldg., San Francisco, and

signed by W. H. Shewan, which was introduced in
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evidence, marked "Defendant's Exhibit 'B,' " and

which reads as follows:

Defendant's Exhibit **B."

"Toy, Via Lovelock, Nevada, Nov. 22d, 1918.

E. C. Voorheis,

#1404 Humboldt Bank Bldg.

San Francisco, Cal.

Bear Mr. Voorheis:

Yours of Nove 20th rec'd in which you state Mr.

Loring has 24 or 25 tons ready for shipment, I

have already made arrangements with the S. P. Co.

for tomorrows Local to spot a car at Toulon on its

way East, on Tuesday the local will bring the [75]

car here I will complete loading and it will go out

on an Eastern Train Tuesday night.

Regarding the 12 tons I wired you about I had

made arrangements with Mr. Savage to take it at

$21.50 per unit, later he called me up and said he

could get $23.00 for it so I told him if he could get

that he had better take it, my first agreement with

Mr. Savage was for 6 tons, and he afterwards rang

up and said he could make up 12 tons with some

small lots he had on hand and I found out that the

small lots w^as Mr. Beans who is associated with

INIr. Beck.

Mr. Bean called me up by phone from Lovelock

\esterday and asked if I had made arrangements

with Mr. Savage to take that 5 tons, and I told

him Savage said he could get a better price and I

told him he had better take it, at any rate Mr. Bean
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vail call in person Monday to see you and if you
have made any agreement with Mr. Beck you can let

him know.

I note what you say regarding the Tungsten mar-

ket, and I am very sorry to hear it as the mine is

sure looking better than it ever did, I have just

completed driving a tunnel on Tip Top #2, to cut

the vein which gives me a stoping backs of about

80 ft., and yesterday we broke into the ore instead

of gouging the mine as Mr. Hersey said in his

report, I have sure developed as big a low grade

Mine as there is in Nevada, and one that will stand

the most rigid examination, I do not like to criticize

as prominent a Geologist as he is but I must say

that his practical education as a mining man has

been sadly neglected, he speaks in his report of a

marble stone in the contact this I have never found

in the St. Anthony Mines yet, there is in the hang-

ing wall 3 grades of a lime stone a white lime also

black lime and a silicified lime shale stone and the

foot wall is composed of blue and decomposed gran-

ite. [76]

The ore bodies very often fault and raise in the

hanging or drop in the foot, that is where they lost

the ore in driving west, however, I cannot under-

stand why Mr. Hersey would have some one with

him to show him the ore bodies as a man making a

report on a mine, should be able to tell ore from

waste.

I want to thank you for sending me Mr. Fried-

man's statement at the United States Senate he

sure must have been quite a Joke before the com-

I
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mittee of Mines, and I think he would do much
better back at his old original business selling Singer

Se\Ying Machines thru the Humboldt Valley, I was

told yesterday that there mill that was constructed

by Freitag and Company, was giving them consid-

erable trouble, but I guess that is to be looked for

starting a new mill.

I will wire as soon as I make the shipment and

wdll try and not omit anything this time on the ship-

ping bill.

With kindest regards,

Yours very truly,

W. H. SHEWAN,"
The WITNESS.—(Continuing.) T received from

Senator Voorheis a letter dated November 20, 1918,

which is the letter referred to in my previous letter

("Defendant's Exhibit 'B/ "), which is the fol-

lowing letter:

Defendant then offered the following letter, which

was admitted in evidence and marked "Defendant's

Exhibit 'C.'"

Defendant's Exhibit "C."

"San Francisco, Cal., U. S. A., Nov. 20, 1918.

Mr. W. H. Shewan,

Toyland, Nevada.

My dear Shewan:

I have your letter of the IG^th and note what you

say. I was just talking with Mr. Loring's office

and he thought they had 21 or 25 tons of ore ready

to ship and if that is the case I wish you would take
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what you have, about 6 tons, up to the Toulon Mill

so as to make a shipment of 30 tons, or such a matter

whatever they have to go with your 6 tons. Mr.

Loring is up there now and you may see him at

Lovelock or at the Mill. [77]

I also note what you say in regard to the prospect

that Mr. Clark had and it is just about as I expected

it would turn out, no good.

You spoke of Mr. Savage having some for sale,

see what you can buy it for and get a sample of it

and if you can make anything on it, it is up to you.

If you can get it cheap enough it could go in this

car we are shipping but it would have to be tagged

so as to keep the different lots separate.

The big car which was all of Loring 's ore ar-

rived to-day at Cleveland, so we will get returns

inside of a couple of weeks.

I just received a wire from Loring stating that

they have on hand nearly 18 tons and sufficient

ore in the mill to produce 25 tons altogether which

will wind up their milling at Toulon, so you will

have a day or two to get your lot up there ready to

ship. I sent you tags some time ago to attach to

your lot. Loring 's lot will not need any tags. Per-

haps you can arrange when the ore is ready to ship

to have the empty car drop off at your siding and

you can load yours and then the car can be hauled

to the Toulon Mill and finish loading.

Yours truly,

E. C. VOORHEIS.
ECV/M.
Will send you shipping papers to-morrow."
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The WITNESS.— (Continuing.) I received a

letter dated February 13, 1919, addressed to myself

and signed by Mr. Voorheis.

The counsel thereupon offered the letter which

^vas introduced in evidence, marked ''Defendant's

Exhibit 'D,' " and reads as follows:

Defendant's Exhibit '*D."

"San Francisco, Cal., U. S. A., Feb. 13, 1919.

Mr. W. H. Shewan,

Toy, Via Lovelock, Nevada.

My dear Shewan: [78]

We have been making up your account and en-

close a copy to you which you will kindly check up

and let us know if it is correct. We have given you

credit for all the special lots which have been pur-

chased at a profit and have given you the benefit of

the purchases. The statement shows that you owe

us $2,740.38, that is you did not get out enough

by that amount to pay the expenses, except less

the value of the ore you sent to Mill City, which is

now en route East l)ut we cannot settle with that

until we know what we are going to get for it. By
the way, did you send a sample of that to Atolia

so we can make an estimate of it? If not, and if

you have a sample, please send it to Atolia.

The tungsten situation is in bad shape. We had

a wire yesterday from New York stating that there

were 6,000 tons of ore there from foreign countries,

stored in New York which can probably be bought

for ten dollars a imit, or even less. There have been
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some buyers down in the Atolia field buying surface

ore which is picked up on the desert and they have

offered five dollars a unit.

We have closed down tight at Atolia and do not

know when we will be able to start up.

After looking over the statement kindly me
know if you find the same correct.

Yours truly,

E. C. VOORHEIS.
ECV/M. ENC."

The WITNESS.—(Continuing.) I received a

letter dated February 17, 1919, addressed to myself

signed by Mr. Voorheis.

Counsel offered said letter in evidence and it was

introduced in evidence and marked "Defendant's

Exhibit 'E,' " and reads as follows:

Defendant's Exhibit "E.''

''San Francisco, Cal., U. S. A., Feb. 17, 1919. [79]

Mr. W. H. Shewan.

Toy, Via Lovelock, Nevada.

SHIPMENT LOT SA-13.

My dear Shewan:

We just received telegraphic advice from the East

in regard to Lot shipped from Mill City for Niagara

Falls which contained the following lots:

Loring's
Lot. Bags.

535
Gross.

61106 lbs.

Tare.
588 lbs.

Net.
60518 lbs

Humboldt C. T. #8 104 12035 " 124 " 11811 "

Beck & Bean #^ 82 11118 " 90 " 11028 "

Shewan's #SA13 140 14179 " 154 " 14025 "

Total, 861 98438 956 97482
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These two lots that you bought from Humboldt
County Tungsten and from Beck & Bean ran so

high in phosphorus it raised hell with the whole

carload. The only two lots that are up to specifica-

tions are your Lot SA-13 and Loring's Lot #7.

The other two will have to be thrown out and left

at Niagara Falls until we can make proper disposal

of them. I presume that you had understood with

the Humboldt County Tungsten people that this ore

was to be free free from phosphorus and the limit

allowed us on phosphorus is .05%. That is the

reason I wired you to-day to hold up the check we

sent you to settle with Humboldt County Tungsten

and I trust you have not given them the check.

A¥e will do the best we can for them but do not care

to pay them for something that was misrepresented.

Kindly advise us on receipt of this whether or not

you have settled.

Yours truly,

E. C. VOORHEIS.
ECV/M.

ANALYSIS BY PITTSBURGH TESTING
LABORATORY. [80]

No. 7 No. 8 No. 9 No. SA13
MOISTURE .049% .066% .04% .10%

After Drying:

TUNGSTIC ACID 68.45% 61.87% 63.60% 61.95%

PHOSPHORUS .057% .146% .254% . 200%

SULPHUR .046% .397% Trace .152%"

The WITNESS.— (Continuing.) I remember

sending a letter to Mr. Voorheis dated February 20,
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1919, which was signed by myself.

Counsel offered said letter in evidence and it was

introduced in evidence and marked "Defendants^

Exhibit 'F,' " and reads as follows:

Defendant's Exhibit **F/'

Fanning, Feb. 20th, 1919.

Mr. E. C. Voorheis,

#1404 Humboldt Bank Building,

San Francisco, Calif.

Dear Mr. Voorheis:

Yours of Feb. 17th received last night, also con-

firmation of wire to hole up payment on H. T. M
& M. Company.

I note what you say regarding these two lots of

Ore, they were both represented to nie as being free

from all impurities, and as Mr. Savage told me he

had had an analysis of the ore, I thought we could

depend on his word, as he certainly had handled

enough Tungsten Ore to know what grade would be

accepted.

I am returning check and statement of the Hum-
boldt Tungsten Company, to you as advised by Mr.

Morrish, and I can assure you that I am very sorry

this has happened on account of my handling the

affair.

With kindest regards, I am,"

Mr. ANDEEWS.—Q. I show you a letter dated

March 31, 1919, signed by Mr. Voorheis, and ask

you if you received that letter. A. I did.
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Mr. ANDREWS.—I offer this letter in evidence.

Mr. LAMONT.—I object to it on the ground that

the letter was written long after the controversy

here involved was started.

The COURT.—The objection will be sustained to

this letter. It is purely self-serving. [81]

Mr. ANDREWS.—The purpose of this is to show

the relations between the parties.

The COURT.—That is disclosed.

Mr. ANDREWS.—May I offer this for identifica-

tion, and may I have an exception to the ruling

excluding it?

The COURT.—Yes.
(The letter excluded reads as follows:)

"San Francisco, March 31, 1919.

Mr. W. H. Shewan,

Lovelock, Nevada.

My dear Shewan

:

I enclose herewith a letter and memorandum

which we received from Mr. Savage in regard to

his lot of ore which you agreed to take from him

and which was included in the shipment over which

we are having so much trouble, also a carbon copy

of letter sent to Mr. Savage.

This matter is between you and Mr. Savage, as

you were purchasing this ore for your own account

and were to get the profit. The Atolia Mining Com-

pany was not interested in it at all and you had no

authority to act for the Company in this matter, as

we told you if you could purchase any outside ore
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and make a profit on it well and good, it would be

for your account.

You can see Mr. Savage and explain this matter

to him.

Very truly yours,

E. C. VOOEHEIS."

DEFENDANT'S EXCEPTION No. 8.

Mr. ANDREWS.—I have here a letter, Mr.

Shewan, dated May 10, 1919, written by you to Mr.

Stent. Did you write that letter?

A. Yes. At that time I think Mr. Stent was the

secretary of the Atolia Mining Co. [82]

Mr. ANDREWS.—I offer this letter in evidence.

Mr. LAMONT.—I object to it on the ground that

it was written long subsequently to the happening

of the matters involved in this case, and is im*

material, irrelevant and incompetent.

The COURT.—(After inspecting the letter.)

The latter part of this has nothing to do with the

case.

Mr. ANDREWS.—No, your Honor.

The COURT.—The objection is sustained.

Mr. ANDREWS.—I make the same offer for

identification, and not an exception to the ruling.

The COURT.—Yes.

(The letter offered in evidence and rejected, read

as follows:)
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^'ST. ANTHONY MINES LEASING COM-
PANY,

W. H. Shewan, General Manager.

Fanning, via Lovelock, Nevada, May 10th, 1919.

E. A. Stent,

#1404 Humboldt Bank Bldg.,

San Francisco, California.

Dear Mr. Stent:

—

Yours of May Tth just rec'd and contents duly

noted, and am enclosing you the two copy's of the

agreement to the Humboldt County tungsten Min-

ing and Mills Co. signed by me at the time of my
purchasing the concentrates. These agreements

were given by me at there request in case of any-

thing happening to me between the time of purchase

and the time of final settlement.

This was done in order to show who I was selling

to and as I stated a protection to said company.

I am also having a copy of Lease sent under

separate cover as per your request. [83]

I am very sorry that this trouble should arise

and especially over concentrates purchased by me,

but as I have stated several times before in my let-

ters to your company, that Mr. Savage, gave his

absolute guarantee that the concentrates was free

from all impurities.

(Remainder refers to matters foreign to case.)

With very best wishes.

Yours very truly,

W. H. SHEWAN."
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DEFENDANT'S EXCEPTION No. 9.

The WITNESS.— (Continuing.) I never of-

fered $23.50 per unit for the tungsten involved in

this case, as Mr. Savage testified this morning.

Cross-examination.

The WITNESS.—I testified that I purchased

these concentrates in order to complete a car and

purchased them on my own account. The reason

I was careful to give the amount purchased in my
telegram of November 21st to Mr. Voorheis was to

reserve space in the car for the ore. The price was

given in that telegram so that they would book it

and credit me with anything over what they sold

it for.

I recognize the answer to the telegram which I

have in my hand. When I got that answer I still

thought I was buying it on my own account. The

reason Mr. Voorheis said in his answer "must be

free from impurities, would prefer to have sample

analyzed first" was because he did not want any

impure ore shipped in the carload he was shipping.

It would make a great deal of difference if the ore

was to be kept separate. He didn't want to make

any impure purchases, and he didn't want to ship it

to his people in the east. [84]

The lot purchased from Beck & Bean was partly

bought through me and the company in San Fran-

cisco. It was divided in two lots and j^aid for in

two lots, Beck & Bean and DeArmond. The entire

lot went through my hands. I paid for all of it.

I think the Atolia made out the statement to Beck
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& Bean, but I settled in Lovelock for it. No, some

of the Beck & Bean lot was not purchased on the

same basis as the lot involved in the present suit.

Mr. Beck had been in the office in San Francisco

and it was partly made through San Francisco and

partly made through me up there. All of the Beck

& Bean lot was offered to me for sale. You might

say I was the purchaser because I settled for it.

There is a distinction between the lot involved in

this suit and the Beck & Bean lot as far as the pur-

chaser was concerned. Mr. Beck had been at the

Atolia office and I did not figure I was connected

with it at that time, but they sent me a check and

had me settle with those men at Lovelock, as there

was a dispute between Beck & Bean and De
Armond.

The Beck & Bean lot proper was not dealt with

on the same basis as the tungstic acid involved in

the present suit. The distinction was that the

other that was bought of the Humboldt Tungsten

Mines and Mills Company I purchased myself right

from Mr. Savage.

, Yes, I was wrong in saying a while back that the

Beck & Bean lot, part of it, was upon the same

basis as the purchase in the present suit. There

were no other ores purchased at that time upon the

same basis as the ore in the present suit. I think

the ore in the present suit stood by itself, not at

that time though, but previous to that. You might

say all the other ore that went into this car stood

on the same basis as this particular ore [85]



98 AtoUa Mining Company vs.

(Testimony of W. H. Shewan.)

bought from the Humboldt Tungsten Mines and

Mills Company; mine stood on that basis and mine

was in that car. The purchase of the other ores

was just the same as mine. I sold mine to the

Atolia Mining Company.

I do not remember a conversation on or about

March 20, 1919, between myself and Mr. Savage in

which he said to me, in words, or to the effect: "I

understand the company has taken the position now

that you are not their agent," nor that I replied to

him, "Who else could I have been acting for?'^

•Such a conversation never occurred.

The lot that is furnishing the subject matter of

^hi? suit went along in the same car with the other

lots that were purchased by the Atolia Mining Com-

pany and were billed to the Atolia Mining Company
under the same bill of lading. I was not making

profits on all these different ores. I was making

a profit on what I bought from Mr. Savage and not

on any others in that shipment. My profit was the

difference between the price paid Mr. Savage and

the regular market, which was $25 a unit at that

time.

The check you show me marked "Plaintiff's Ex-

hibit 4" was for Mr. Savage. That was just the

amount due him. Yes, it came from the Atolia

Mining Company as payment for Mr. Savage; it

came to me.

I did not take samples of this ore prior to fhe

date of sale. I did not take samples about four or

five days or six or seven days prior to November
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29th. I took no samples prior to the 29th; I did

during the time that we loaded the car. I sent

those samples to the Atolia Mining Company at

Atolia to be analyzed.

After sending those samples to the Atolia Mining

Company I cannot remember the date of the next

communication, from the Atolia Mining Company,

but there was a communication that the samples

had reached Atolia in very bad shape, some of them.

[86] I know Mr. Pierson, of Lovelock, Nevada.

No conversation ever occurred about the time these

concentrates were shipped, in which I stated to Mr.

Pierson that I was acting for the Atolia Mining

Company. I had had many conversations with Mr.

Pierson during that time, at the Mercantile Bank
at Lovelock. I don't know that anybody else was

present. At none of those conversations, did I ever

state to Mr. Pierson that I was buying these con-

centrates and shipping this car for the Atolia

Mining Company.

I did not have a conversation in the office of Mr.

Savage at Lovelock a day or two after these concen-

trates had been shipped, in w^hich Mr. Savage asked

me whether I had communicated with the Atolia

Mining Company to keep lots 1 and 2 separate. I

don't remember that I had any conversation with

Mr. Savage in his office shortly after these ship-

ments had been made. There might have been a

conversation after the time was up for payment on

it, though I would not say definitely that no conver-

sation occurred between myself and Mr. Savage in
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his office from the time these goods were shipped

until the time of payment; I may have; I often

stopped there in passing his place; if so, I do not

remember anyone being present. I do not remem-

ber taking down the telephone during any one of

those conversations and dictating a wire to the

Atolia Mining Company. I would not say I did

not. I would say that I did wire to the Atolia Min-

ing Company not to mix the samples of lot 1 and

lot 2.

Redirect Examination.

The WITNESS.—At the time that this conversa-

tion took place about mixing the samples I think

the car was en route east. I remember having a

conversation with Mr. Savage after this tungsten

was shipped at Lovelock, Nevada, with reference to

this particular transaction. I know it was after the

car was shipped. It was at Lovelock, Nevada
;
just

Mr. Savage and myself were present. I was com-

ing out of the postoffice in Lovelock, Nevada, and

Mr. Savage drove up in his car. I had heard at

that time that he [87] had entered a suit against

the Atolia Mining Company. I met him, and I

said, ''Mr. Savage, I see you entered a suit against

the Atolia Mining Company." He said, "Yes."

I said, "Don't you think you are suing the wrong

person?" He said, "No, I don't think so; I am
suing the men that got the concentrates and the men
with the money." I said, "All right, go ahead."
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called).

E. C. VOORHEIS, a witness previously sworn,

was then called as a witness on behalf of the de-

fendant, and testified as follows:

I was present of the Atolia Mining Company in

1917 and have been president of it ever since.

I had a conversation with Mr. Shewan some time

in December, 1917, in my office relative to the pur-

chase by Mr. Shewan of special lots of tungsten

concentrates. This was somewhere about the holi-

days. Mr. Shewan was down from Nevada. He
was not producing much ore under his lease and he

suggested that he might be able to purchase outside

ore and help fill up a carload, and that would get

his ore to the market quicker than to hold it until

he could accumulate a carload on his own lease. I

told him he certainly could purchase such ores as

he found would comply with our contracts, our

Eastern contracts. We had at that time a contract

for the delivery of 300 tons ; the specifications in the

contract were that the ore should contain not ex-

ceeding .05 phosphorus, must be 60% WO.?, or

tungstic acid, or better, and not more than one per

cent sulphur, no copper. We had shipped the ore

under this contract as we could get it, both from

Atolia and from the St. Anthony mine. At that

time I told Mr. Shew^an he would have to be very

careful in purchasing ore without a formal analysis

;

he must be sure that the ore was absolutely pure

and not containing any detrimental elements that
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would be rejected by the people whom we had con-

tracted with. [88] That if he should buy any

small lots of ore and could get them for a less figure

than what we sold for under our contract, he should

have the profit.

When we have contracts like that we aim to ship

carload lots always; we never ship anything less

than carload lots, from 30 to 40 tons; and when a

car is shipped, we have a preliminary analysis; the

cars are all billed to ourselves, to the Atolia Mining

Company, at Niagara Falls, at Pittsburgh, or at

any other place where the ore is sent. When the

bill of lading is sent to us, we endorse the bill of

lading, attach a sight draft for 90 per cent of our

estimated value, that sight draft is cashed at the

bank, and then we give Mr. Shewan the amount of

money to pay for the ore which he had purchased.

The standard was that it should not contain more

than .05 phosphorus, not over 1 per cent sulphur,

and no copper, and should run 60 per cent or better

WO3 or tungstic acid.

Mr. ANDREWS.—Q. Why did you insist on Mr.

Shewan having this ore come up to standard ?

The COURT.—Because that is the character of

the ore that he contracted for in the East?

The WITNESS.— (Continuing.) Yes, and if he

got anything in the car that did not come up to the

standard, as in this case, this whole car was rejected.

Thereupon counsel offered the following letter,

also the document attached as part of said letter,

in evidence, which were admitted, both marked

"Defendant's Exhibit 'Gr,' " and read as follows:
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Defendant's Exhibit '*G."

''Chicago, March 22ud, 1919.

Atolia Mining Co.,

1404 Humboldt Bank Bldg.,

San Francisco, Cal.

Gentlemen: [89]

Your letter of March 11th, in reply to my wire

of the 10th, just received.

We note our Lots L-1, and L-2, has been desig-

nated in your billing as special Lot No. 8, therefore,

being mixed and sampled as one lot, which was abso-

lutely contrary to our understanding with Mr.

Shewan, as we furnished him separate control sam-

ples on lots one and two, and each lot being plainly

designated as L-1 and L-2 also receipt which he

signed plainly defines each lot, and as a further

precaution requested Mr. Shewan to wire your Com-

pany that Lots L-1 and L-2 should not be mixed,

as we know Lot L-2, carried impurities, but not

having a complete analysis of this lot, the extent of

impurities was not known.

We are also exceedingly sorry that we included

any of our concentrates in your shipment, as we
could have found ready market for same at that

time, and could have prepared shipment in such

manner as to have eliminated any chances of con-

taminating high grade lots with those carrying im-

purities.

You can readily see that we have been materially

damaged by the mixing of these two lots, and in

view of the fact that we took every available pre-
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caution to have these two lots treated separately,

but nevertheless the error was made, and through

no fault of ours, therefore, we shall expect settle-

ment on these lots as per our agreement with Mr.

Shewan, and enclosed statement.

Hoping we may be able to arrive at an amicable

settlement of the above difficulties.

Yours very truly,

HUMBOLDT COUNTY TUNGSTEN M. &
M. CO.

By L. A. SAVAGE,
Res. Mgr.

Counsel for the plaintiff admitted the foregoing

letter was signed by L. A. Savage. [90]

"ATOLIA MINING COMPANY,
to

HUMBOLDT COUNTY TUNGSTEN M. & M.

CO., DR.
MEMOEANDUM OF CONCENTRATES SOLD ATOLIA MINING CO.,

November 29th, 1918.

Lot L-1 Sacks Gr. Wt. Net Wt. Assay Phos.

72 8809# 8723# 66.60 .037

8723 X 66.60 WO3=5809.518# WO3

580.518# = 290.4759 Units

290.4759 Units @ $21.00 per unit=

Lot L-2 Sacks Gr. Wt. Net Wt.

32 3204# 3170#

Assay

61.60

$6100.00

Phos.

Undeter-

mined.

3170# X 61.60 W03=1952.72# WO3
1952. 72# WO3 = 97.636 Units

97,636 Units @ $21.00 per Unit:=

Total,

$2050.35

$8150.35."

Counsel thereupon offered in evidence certificate

of analysis of H. R. Mosley, chemist for the Atolia

Mining Company and signed by said Mosley, which

document was offered in evidence and reads as fol-

lows and marked "Defendant's Exhibit 'H.' "
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Defendant's Exhibit *'H/'

^'CHEMICAL RESEAECH LABORATORY.
Atolia Mining Company.

CERTIFICATE OF ANALYSIS.
Atolia P. 0., San Bernardino Co., Cal.,

December 9, 1918.

Laboratory No. 2094, Submitted to us for analysis

contains

:

2095

Sample of Sheelite Concentrates.

From Humboldt County Tungsten Co.

%W03 %S. %P,

Lot No. 1 69.50 .381 .045

Lot No. 2 62.00 1.140 .157

To

H. R. MOSLEY,
Chemist." [91]

The COURT.—Q. With reference to the de-

parture of the car for the east, when were these

control samples sent to you—before the car had

left ? A. No, the car was on the way.

Q. I gathered that there were samples delivered,

according to the testimony of the witness Smith,

several days before the shipment, and then there

were samples also delivered on the day of the ship-

ment.

Mr. ANDREWS.—Yes, your Honor, Mr. Smith

testified he made two separate sets of samples, one

some days prior to the 29th.
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The COURT.—Yes, and he gave them to Shewan.

Mr. ANDREWS.—And Mr. Shewan denied that.

The COURT.—I didn't hear him deny it.

Mr. ANDREWS.—Yes. I asked him that ques-

tion particularly, and he said the only samples he

got were those on the 29th.

The COURT (to Mr. Voorheis).—Q. Would you

permit Shewan to make purchases of ores to go to

your correspondents in the east which were at var-

iance with your requirements, and not require sam-

ples preliminary to their being shipped?

A. We could not get the samples until they were

shipped ; the samples were taken that day.

Q. The testimony here shows that samples were

delivered before that day. Would you permit She-

wan to put into your car anything that had not been

demonstrated to you as being within the calls of

your contract? A. No, not if we knew it.

Mr. ANDREWS.—Your Honor will remember

the telegram that Mr. Voorheis sent in reply to Mr.

Shewan 's telegram; he expressly says in it, "We
want the analysis before the stuff is shipped."

The COURT.—Certainly, I should think so.

Mr. ANDREWS.—But it so happened in this

case that the goods were being shipped east while

the samples were being sent down to the Atolia.

[92]

The COURT.—That is a question of fact, and

there is evidence here the other way. I am inclined

to think that the evidence of Smith is verv reason-
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able upon that subject, and that business men would

not deal in any other way.

Q. Tungsten is used and was largely used during

the war in the manufacture of steel, wasn't it Sen-

ator? A. Yes.

Q. Of course, I can understand that it would have

to be of a grade such as they wanted it, such as they

demanded. A. Yes.

Mr. AXDKEWS.—Q. Senator, I show you a cer-

tificate of analysis from the Pittsburg Testing

Laboratory, and I ask you if you know the signature

of H. H. Graver?

A. Yes.

Q. Have you seen him write?

A. Oh, yes; he is the chief chemist in that

laboratory.

Q. Is the Pittsburg Testing Laboratory the labor-

atory that made an analysis of this pai'ticular ship-

ment in the east? A. Yes.

Q. Were lots 1 and 2 that were bought from the

plaintiff, here, given any special designation when

they were placed in the car ? A. Lot No. 8.

The COURT.—Q. How did you know about that,

Senator? You were not there, were you?

A. Where?

Q. Where they were put in the car.

A. No, but the papers were sent down to me.

Q. I thought they were put in the car separately?

Mr. ANDREWS.—It was like this, your Honor:

Lots 1 and 2 were put in the car ; they had a tag on

them ; this was special lot 8. [93]
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The COURT.—Q. Who did that—Shewan?

A. Yes. You see, there were 800 sacks in this

car; we use different colored tags for different lots.

Warehousemen cannot always read, but they can see

colors. That is the way we designate the different

lots, by tags of different colors. This was desig-

nated Special Lot 8. I didn't know anything about

there being lots 1 and 2.

Q. Then you had not received the telegram from

Shewan that they should be kept separate?

A. If I had, I certainly would have had them

kept separate.

Q. Why should Shewan telegraph to you about it

anyhow, if he was buying it on his own account and

simply had the privilege of shipping it in this same

carload? Why would he telegraph to you? Why
wouldn't he see to it himself about keeping them

separate ?

A. These were sold under our contract; Shewan

had nothing to do with our contract.

Q. He had nothing to do with your contract in

the east, at all : That is what you mean, is it ?

A. That is what I mean. [94]

Mr. ANDREWS.—I offer in evidence this analy-

sis of the Pittsburg Laboratory.

Mr. LAMONT.—This lot 8 that you have here^

it is clearly understood is both lots 1 and 2 ?

Mr. ANDREWS.—It covers lots 1 and 2.

Mr. LAMONT.—An analysis on both lots?

Mr. ANDREWS.—Yes. It is as follows:
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"PITTSBURGH TESTING LABORATORY.
PITTSBURGH, PENNA.

Established 1881.

COPY—May 5th, 1921.

Report No. 82229.

Client's Order No. .

H. H. Craver,

Manager Chemical Department.

CERTIFICATE OF ANALYSIS.
February 11th, 1919.

Analysis of SHEELITE.
From Car 1 C. 140738.

Sampled by Pittsburgh Testing Laboratory Inspec-

tor at Electro Metallurgical Company, Niagara

Falls, N. Y.

For Atolia Mining Company.

San Francisco, Cal.

Reported to E. J. Lavino & Company,

Philadelphia.
Mark.
Lot #7

Bags.
535

Gross.
61106 Lbs.

Tare.
588 Lbs.

Net.
60518 Lbs.

" #8 104 12035 " 124 " 11911 "

" #9 82 11118 " 90 " 11028 "

" #SA 13 140

861

14179 " 154 "

956 "

14025 "

Total, 98438 " 97482 "

No. 7. No. 8. No. 9. No. SA 13.

MOISTURE
After Drying:

.049% .066% .04% .10%

TUNGSTIC ACID 68.45% 61.87% 63.60% 61.95%

PHOSPHORUS .057% .146% . 254% .021%

SULPHUR .046% .397% Trace . 152%

PITTSBURGH TESTING LABORATORY,
H. H. CRAVER,

Manager Chemical Department.
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State of Pennsylvania

County of Allegany,—ss. [95]

Before me, the undersigned authority, this day

personally appeared Mr. N. A. Porter, who being

duly sworn according to law, deposes and says that

he is a Chemist employed by the Pittsburgh Testing

Laboratory; that the above analysis was made by

him; and that the same is true and correct to the

best of his knowledge and belief.

NATHAN A. PORTER,
Sworn and subscribed to before me this 5th day

of May, 1921.

L. O. GARNER,
Notary Public.

My commission expires March 7, 1925.

(The document was marked "Defendant's Ex-

hibit 'I.'")

The WITNESS.— (Continuing.) That is the

final analysis of the Pittsburgh Testing Laboratory.

I had charge of the sale of the ore of the Atolia

Mining Company during the years I was its presi-

dent. I am familiar with the market prices and the

market requirements for Tungsten concentrates

during that time.

Counsel thereupon offered in evidence a telegram

signed by L. A. Savage dated March 19, 1919, ad-

dressed to Hon. E. C. Voorheis, 1404 Humboldt

Bank Bldg., San Francisco, California. It was in-

troduced in evidence marked "Defendant's Ex-

hibit "J," and read as follows: [96]
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Defendant's Exhibit ''J.'"

"Please advise by wire if lots one and two were

mixed if such is the ease it was contrary to under-

standing of shipping agreements with your Mr.

Shewan. We would be materially damaged if lot

one was contaminated wdth other lots and we will

expect settlement on lot one as per agreement and

hilling being forwarded in a few days.

L. A. SAVAGE."
The COURT.—Lot one contained 72 sacks?

Mr. ANDREWS.—Yes, your Honor.

The WITNESS.— (Continuing.) To be sure

about the market standard I will state again that

the tungstic acid should be 60 per cent or better,

phosphorus not over .05% sulphur, not over 1.0%

no copper. This ore was weighed and sampled by

the Pittsburgh Testing Laboratory as per that cer-

tificate of analysis, and the people to whom we

shipped the carload refused it on the ground that it

contained phosphorus. The whole car was rejected

on acount of the phosphorus content.

The market price for tungsten concentrates at the

time of this rejection. I could not say offhand—was

in the neighborhood of $10, maybe. This mineral

dropped instantly the armistice w^as entered into

and went down pretty much, and it has been out of

sight ever since.

The car is still in the warehouse at Niagara Falls.

The people refused to accept it and we are having

a controversv about it now.
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I remember Mr. Savage testifying this morning

to a conversation in my office, in about February,

1919, in which he said he constantly referred to Mr.

Shewan as "your Mr, Shewan." Well, I know he

came in there, I don't remember just the date. He
testified this morning that sometime in February,

1919, he had a conversation in my office at which

some people were present, and in which he [97]

constantly referred to Mr. Shewan as "your Mr.

Shewan," and that I did not make any objection to

that reference. I do not know that I remember any

such conversation. I would not notice it. I sup-

pose if he referred to Mr. Shewan as my Mr. Shewan

he meant the Mr. Shewan who had our lease, or who

had a lease from us.

Counsel thereupon offered a letter dated March 20,

1919, signed by E. C. Voorheis, president of the

Atolia Mining Company, and sent to L. A. Savage

and received by him, which was introduced in evi-

dence and marked Defendant's Exhibit "K," which

reads as follows:

Defendant's Exhibit "K."

"San Francisco, Cal., U. S. A., March 20, 1919.

Mr. L. A. Savage,

Reno, Nevada.

Dear Sir:

I am in receipt of your wire this morning as

follows

:

'Please advise by wire if lots one and two

were mixed If such is the case it was con-
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trary to understanding of shipping agreements

with your Mr. Shewan We would be materially

damaged if lot one was contaminated with other

lots and we will expect settlement on lot one

as per agreement and billing being forwarded

in a few days.'

And we enclose you confirmation of our reply.

On March 10th we received a wire signed 'Hum-

boldt County Mines and Mills Company,' asking

when settlement could be made on shipment of tung-

sten ore and I enclose you a copy of that letter think-

ing you not have been able to see it.

This matter has been very unfortunate all the way

through and the car is still intact at Niagara Falls

waiting adjustment, [98] as the 32 sacks which

you allowed to go with your shipment and the 18

sacks which Beck & Bean allowed to go with theirs,

ruined the whole car and the whole car has been re-

jected.

This is a matter you will have to take up directly

with Mr. Shewan as this was his transaction, not

ours, nor was he acting for us in the matter in any

way.

We have sent him copies of the correspondence

and he thoroughly understands the situation.

Yours truly,

ATOLIA MINING COMPANY,
By E. C. VOORHEIS,

President.

ECV/M. ENC."
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Cross-examination.

The WITNESS.—(Continuing.) This assay was

made by my company on the lot involved in this

suit on December 9, 1918. I could not say that at

the time I sent this check for $7733.25 on February

5, 1919, that analysis had already been taken which

has been introduced in evidence. I have testified

that the date of the analysis of the two samples sent

to the mill, marked No. 1 and No. 2 as December 9,

1918, and this letter enclosing the check for over

$7000 in settlement for the amount involved in this

suit was sent on February 5, 1919. My company

had the analysis before it at the time it sent the

check to Mr. Shewan.

When the analysis was made by the Pittsburgh

Testing Laboratory, which was the official analysis,

the phosphorus was twice as high as it was from the

sample you sent to the mine. The analysis of De-

cember 9th indicates that the two lots were examined

separatel}^ And the Lavino lot shows the mix, and

about twice [99] as much phosphorus as the

other sample.

Q. As a matter of fact, on your first sample, the

phosphorus in lot 2, in those two assays, ran higher

than the combined sample?

A. Yes, but when you take the average, it is twice

as much.

The WITNESS.— (Conthming.) I had the

analysis on lot 2 as 1.57 before me at the time the

check was sent to Mr. Shewan. It is not a fact

that we were paid for this ore by the Lavino Com-



Humboldt County Tungsten M. & M. Co. 115

(Testimony of E. C. Voorheis.)

pany. We received an advance on it which has

never been returned. Everybody else whose ship-

ment went into that car was paid except the Hum-
bolt County Tungsten Mines & Mills Company, but

they were paid before we knew they had so much

phosphorus. The Beck & Bean lot was paid before

it was known they had so much phosphorus. We
would have held up payment on their lot had they

not come around for the money quite so soon. Mr.

Savage would have got his money if he had been

there at the time, too, but when we got a wire that

the phosphorus was so high that it was rejected,

we stopped the check.

Eedirect Examination.

The WITNESS.—There is a suit pending at the

present time brought by Atolia Mining Company

against Lavino & Co., and in that suit Lavino & Co.

cross-complained for the return of this money.

They paid 90 per cent of our estimated value of this

carload, which was over $70,000. They were owing

us, then, somewhere about $J:5,000 or $50,000, and

they refused to pay it, and a suit is pending. I had

received the return on the assay made by Mr. Mos-

ley down in San Bernardino County at the time I

sent this check to Mr. Shewan and I will explain

why I sent the check.

The car contained over 98,000 pounds of ore; this

lot No. 2 was 3000 pounds of ore; the phosphorus

content, according to the sample they sent us, the

others in the car would absorb the [100] excess

content as it went through ; but when it was officially
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sampled, the official sample showed twice the phos-

phorus in lot 8 than what their sample showed, and

that was enough to kill it. The lot 1 showed in our

analysis in Atolia, for phosphorus, .045, and for lot

2 it was .1 and some fraction. Lots 1 and 2 were

analyzed together as one lot in Pittsburgh. My
idea was that in the average of all in the car and

not of the two lots the phosphorus content might

come under .05.

The WITNESS.—(Continuing the following

day.) I will explain to the Court how^ it was I sent

that check for $7000 to Mr. Shewan. Some of our

shipments were cash upon bill of lading. This con-

tract was payable 60 days after sight on bill of lad-

ing. The advance pajnnent from the people whom
this car was loaded to was not paid until January

29th. On, I think, February 5, after the advance

payment had been made, I supposed the carload

would be all right, and on the 5th, I think it was,

I mailed the check for Mr. Savage, or to Mr.

Shew^an, I made the check out to Mr. Shewan so

that he could pay for that lot, and I think on the

11th or 12th I got a wire that the lot was rejected,

and the entire car was rejected, and then I wired

Mr. Shewan to hold the check, as he had not de-

livered it.

Testimony of B. C. Clark, for Defendant.

B. C. CLARK, a witness called and sworn on be-

half of plaintiff, testified as follows:

In 1917 and for part of 1918 until about the first



Humboldt County Tungsten M. & M. Co. 117

(Testimony of B. C. Clark.)

of July, 1918, I was superintendent and had charge

of the office at the mine of the Atolia Mining Com-

pany, at Atolia. I was in charge of the mine at the

time that samples were sent from Nevada from the

Humboldt County Tungsten Mines Company to

Atolia, San Bernardino County, to the Atolia Min-

ing Company. [101] Yes, I remember the testi-

mony of Mr. Smith yesterday that two sets of

samples had been made by him and given by him to

Mr. Shewan and that two sets of samples were made

of lots 1 and 2. As superintendent of the mill and

in charge of that part of the work at the mine at

Atolia I received one lot of samples marked 1 and 2.

I know of no others received down there.

Testimony of R. J. Pierson, for Defendant.

R. J. PIERSON, a witness, called and sw^orn on

behalf of defendant, testified as follows

:

I am comiected with the Lovelock Mercantile

Banking Company and was connected with that firm

in the year 1918. I had many conversations with

Mr. Shewan and Mr. Savage relative to this trans-

action involved in this action but whether it was in

the year 1918 or not, I do not know\

Mr. ANDREWS.—Q. Do you remember at any

of these conversations whether or not Mr. Shewan

expressed himself as being the agent of the Atolia

Mining Company?
Mr. LA^iONT.—We object to that as immaterial,

irrelevant and incompetent. There was nothing
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brought out by my cross-examination that would

warrant that question. [102]

The COURT.—You are not permitted to bolster

up evidence on a mere collateral circumstance.

Mr. ANDREWS.—I appreciate that, your Honor.

That is all.

The COURT.—He denied it, anyhow.

Mr. ANDREWS.—Yes, I know he did, your

Honor.

Mr. LAMONT.—No questions.

Mr. ANDREWS.—That is our case.

Testimony of L. A. Savage, for Plaintiff (Recalled

in Rebuttal).

L. A. SAVAGE, a witness, called and sworn on be-

half of plaintiff, in rebuttal, testified as follows:

At the time when this memorandum of agreement

A\'as signed, which has already been introduced in

evidence, Mr. Shewan did not make any objection

to the manner in which that agreement was drawn.

The agreement was signed as it was originally

drawn. He read that agreement before signing it.

He as right in my presence standing by my desk

when I dictated the agreement.

Mr. LAMONT.—Q. Did you on or about February

16, 1919, receive this telegram (handing witness

telegram) ?

A. I did.

Mr. LAMONT.—I offer this telegram in evidence.

[103]

Mr. ANDREWS.—I ob,ieot to it as immaterial,
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irrelevant and incompetent. It is the same proposi-

tion, the statement by an agent as to the authority

he may have had.

The COUET.—I don't miderstand this.

Mr. LAMONT.—You mean you don't understand

what the telegram means'?

The COURT.—What is this room in the Hum-
boldt Bank Building?

Mr. ANDREWS.—That is the address of the min-

ing company, your Honor.

The COURT.—What is the purpose of this?

Mr. LAJ^iONT.—Simply to check up the situa-

tion and show that the plaintiff in this case was

notitied that payment had been awaiting them at the

office, and was in Mr. Shewan's hands, sent by the

Atolia Mining Company to him; in other words,

it was a ratification of the transaction at that time.

The COURT.—I thought this sale was in 1918?

Mr. LAMONT.—It is, your Honor, but the money
w^as sent in 1919.

The COURT.—Oh, yes, I see. This says: "Wire
received. Have had settlement here for past week.

Advise me whether to pay thru bank or not."

The balance is the address of the Atolia Mining

Company. The objection is overruled.

Mr. LAMONT.—I need not read that again, I

suppose ?

The COURT.—No.
(The telegram was here marked "Plaintiff's Ex-

hibit 8.")

Mr. LAMONT.—Q. I show you another telegram,
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and ask you whether you received that on or about

February 17th.

A. I did. Maybe I could explain the address

point in that other telegram; that was in reply to a

wire I sent Mr. Shewan asking him for [104] his

company's address in San Francisco.

Mr. LAMONT.—I offer this telegram in evidence.

Mr. ANDEEWS.—I object to this, your Honor,

on the same ground, immaterial, irrelevant, and in-

competent, any statements by Mr. Shewan are not

binding on the company.

The COURT.—The objection is overruled.

Mr. LAMONT.—Your Honor has read this—

I

will not have to read it again I

The COURT.—No.
(The telegram reads as follow^s:)

Plaintiff's Exhibit No. 9.

Lovelock Nev 1120A Feb 17 1919.

L A Savage

Palace Hotel

San Francisco Calif

You had better call at Atolia Company's office

Some difficulty over concentrate being accepted.

W. H. SHEWAN,
llsOAM."

(The document was marked "Plaintiff's Exhibit

9.")

The WITNESS.— (Continuing.) I heard Mr.

Shewan 's testimony in regard to a conversation in

which he stated: "Isn't it a fact you are suing the
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wrong party," or some words to that effect: No
such conversation, to my knowledge, occurred be-

tween me and Mr. Shewan. I did not ever repre-

sent or state to Mr. Shewan at any time that either

of the lots of concentrates involved in this action

were free from impurities. I did not ever state that

they were the best concentrates that I had ever

shipped.

Cross-examination.

The WITNESS.—As to whether I told Mr. She-

wan that the concentrates had any impurities in

them at all, I defined the two lots, lot 1 and lot 2 ; lot

1 I assured him was within the market. I said

about lot 2 that I had l^ut one analysis of it and

it [105] showed impurities and I took every pre-

caution possible to have the lots kept separate, and

I also advised him if he thought there was any pos-

sible chance of that lot being mixed up or being

rejected, to let it go. I told him that lot 2 carried

,45% copper, according to the analysis, but the

phosphorus was not determined. I told him these

things at the time we were loading the lots in the

mill, and before they were put in the car. This was

not told to him after I made the sale. It was told

him when we were loading the concentrates, on the

29th, or the 27th. The sale on that particular lot

was finished when it was loaded in the car.

I said in my examination in chief that I had had

a conversation with Mr. Shewan in my house, that

I was ill, and that he came to me and asked me
to sell to him my tungsten concentrates, and at
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that time he asked me to sell them to him at

$23.50 per unit. After that conversation I had a

conversation with him relative to the sale of this

tungsten on the day of the loading. There may
have been a conversation between the date of the

conversation at my house and the date of the load-

ing. At the conversation at my house no sale was

consummated. He had no authority to act, and

neither did I on that date. I testified that at the

conversation at my house I expressed a willingness

to sell for $23.50, providing my superiors in Chicago

ratified that, and that he was going to ascertain

from the Atolia Mining Company whether they were

willing to pay that price, and afterwards he came

back and said they would pay $21 a unit, and we

agreed on that.

The conversation at which he and I agreed on $21

a unit took place at his second offer. I think it was

at the mill, the Humboldt County Tungsten mill;

I think it was. I would not say positively it was at

the mill. He might have notified me by phone.

I had conversations with Mr. Shewan out at the

property of the St. Anthony mine relative to this

particular transaction. I [106] remember that

Mr. Shewan testified that I came out to the place

at the St. Anthony mines on or about the 20th of

November, and that I offered to sell him 6 tons of

Scheelite concentrates, but I do not remember such

a conversation; I never w^ent out there. I am
positive about that.

There was never any conversation by my telephon-
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ing to liim on the morning of November 21st in

which I stated that I would like to withdraw my
previous arrangement with reference to selling the

ore at $21 a unit. I never did have a telephone con-

versation with him about 5 o'clock or later on, in

which I told him I had 12 tons and would like to sell

it to him at $21.

Mr. ANDREWS.—Q. Did you ever offer him 12

tons? A. I never did.

Q. Then if you never offered him 12 tons, what

were those two receipts which you made out and

which he signed on November 29th, what were they

for?

A. One was for the concentrates he received from

the Humboldt Tungsten Mines & Mills Company.

Q. How many tons did that represent?

A. Five and one-half tons, or something like that.

Q. Approximately 6 tons, wasn't it?

A. Approximately 6 tons
;
yes,

Q. And now, as to the other document which you

made out and which he signed, and in which he

acknowledged the receipt of certain concentrates be-

longing to the Tungsten Company and others: You
remember that receipt, don't you? A. Yes.

Q. How" many tons did that represent, approx-

imately ?

A. I don't recall just what that was. I recall the

lot, but I do not recall the weights.

Q. I show you Defendant's Exhibit "A." How
many tons does that represent?

A. Five and one-half tons.
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Q. And those two, together, represent ap-

proximately 12 tons, [107] don't they?

A. Very close to it, yes.

Q. And aren't these the 12 tons you had talked

to Mr. Shewan about selling him?

A. I might have given Mr. Shewan information

that there w^ere 12 tons of concentrates for sale in

the mill, but not that I had the sale of it.

Q. Didn't you prepare this document, Defend-

ant's Exhibit "A"?
A. I did for my own protection. Your Honor,

could I explain that document?

The COUET.—Certainly.

A. (Continuing.) You will understand that we

have been doing custom milling; the concentrates on

this sheet, known here as the Tungsten Mines Com-

pany, belonged to some shippers of ore to our mill;

their milling charges, freight charges, etc., were

against this ore ; when they made arrangements with

Mr. Shewan about purchasing this ore, I drew this

up to protect us, and also to have a receipt showing

how many pound there w^ere, to give to the men
who owned the concentrate; this is merely a receipt

to protect me, and to protect my company for the

milling charges. That was a very common practice.

The ore represented by the receipt which his

Honor holds in his hand, it is marked Defendant's

Exhibit "A," and the ore represented by the receipt

which I myself had signed for the ore for the plain-

tiff, constitute, together, very close to 12 tons.

.

I never in any of my conversations with Mr. She-
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wan, offered to sell him 12 tons; I might have told

him there were 12 tons for sale; I might have in-

formed him of that. If he got that information, it

is more than likely he got it through me, or he might

have got it from the owners of the concentrates.

I did not [108] have 12 tons for sale. This be-

longed to one of our customers, and on the order of

this customer these concentrates were delivered to

Mr. Shewan, and no doubt go to make up the 12 tons

he refers to. This instrument was simply a receipt

from Mr. Shewan holding himself responsible for

the milling expenses, and also for the freights,

etc. I would not permit the ore to go out

until he had signed a guarantee as to the mill-

ing expenses ; somebody had to guarantee the milling

expenses.

I would not say that at the time of my converca-

tion with Mr. Shewan at my house when I was ill

that there was nothing stated at that time with

reference to the quality or the grade of the tungsten

concentrates I was willing to sell. More than likely

there was. I cannot remember the conversation at

that time. More than likely I did say something to

him about the grade of either lot 1 or lot 2. I as-

sured him that lot 1 was within the market and that

my analysis of lot 2 showed it to be carrying im-

purities. I told him that lot 2 carried impurities

and the percentage of copper was the only impurity

I knew that was contained in the lot, and for that

reason. I was afraid of it on account of phos-

phorus. I informed Mr. Shewan fully. I had an
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analysis on one-half. There were two carloads.

The first carload, after being milled, an analysis was

taken of it. When the combined product of the two

cars were milled, there had been no further analysis

made. The first analysis of approximately one-half

of lot 2 showed it to be above sixty per cent WO3,

but carrying .45 of copper; I didn't have any

analysis [109] as to phosphorus. I have been in

the business of handling tungsten concentrates since

October 20, 1916, and I am familiar with the de-

mands of the trade in that particular. I know what

the manufacturers will accept in the way of impur-

ities. I knew at the time of the sale to Mr. Shewan

that lot 2 did contain impurities. I did know that.

I do not know whether I showed Mr. Shewan the

assay which I had made, but I assured him that it

was carrying .45 of copper. Whether I showed him

the certificates of analysis, or not, I do not know.

I probably told him; in fact, I know I did. As to

the phosphorus content I told him I did not know

what it was, because I did not know. I had an

analysis on a part of the lot.

The deal was at no time definitely closed, that I

would consider it closed, or himself either, until the

concentrates were loaded. We talked about reject-

ing lot 2 in the mill, the advisability of letting it go

in; the concentrates were shown to Mr. Shewan, he

examined them, and we talked about them pro and

con. We discussed the advisability of letting lot 2

go in; we discussed that very thoroughly. It was

doubtful whether, by reason of its impurities, it
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should not be placed in. That was the reason why
I had him telegraph to the people that I claim he

represented not to mix them. If the lot that carries

the impurities happens to carry a high enough per-

centage of impurities, it will contaminate the lot

that is fee. The objectionable thing was not plac-

ing them in a car together. It was mixing them for

purposes of analysis. A lot with impurities would

not contaminate so far as being placed in juxtaposi-

tion in the car. The concentrates were contained in

double bags, and they were marked lots 1 and 2.

That is a very common practice. I told Mr. She-

wan of the existence of the impurities, as to the

copper, prior to the execution of this agreement.

[110]

Redirect Examination.

The WITNESS.— (Continuing.) This Defend-

ants Exhibit "A," the receipt signed by Mr.

Shewan, in regard to 11,009 pounds of Scheelite con-

centrates, was a receipt meant to cover the Tungsten

Dyke Mining Company's ore, otherwise known some-

times as the Beck & Bean concentrates, which went

into the same car as the ore which furnishes the

subject matter of this action.

Testimony of Joe Beane, for Plaintiff (In Rebuttal).

JOE BEANE, a witness called and sworn on be-

half of plaintiff, in rebuttal, testified as follows:

I reside at Reno, Nevada, and on or about the 29th

day of November, 1918, I had some dealings with

Mr. Shewan in regard to the sale of some concen-
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trates which belonged to the Tungsten Dyke Mine.

Q. With whom were your dealings carried on,

your negotiations'?

Mr. ANDREWS.—Objected to as immaterial, ir-

relevant and incompetent.

V The COURT.—I will let the question be answered.

To which ruling counsel for defendant excepted.

DEFENDANT'S EXCEPTION No. 7.

The WITNESS.— (Continuing.) Mr. Shewan.

Mr. LAMONT.—Q. When you received your

statement of account, from whom did you receive

it? A. From Mr. Shewan.

Q. Have you a copy of that statement, or the

original? I believe I served a subpoena on you

duces tecum. A. Yes.

Mr. LAMONT.—I offer this statement in evidence.

Mr. ANDREWS.—I object to it as immaterial,

irrelevant and incompetent, it has nothing to do

with this case.

The COURT.—As I said a while ago, where a

question of agency in a particular transaction is in

question, showing that the party has dealt as an

agent for the one sought to be bound in other trans-

actions of a similar character, it is always admis-

sible as a circumstance.

Mr. ANDREWS.—He should have done that in

his direct case. He is now trying to do that in his

redirect case, and we have [111] no opportunity

to meet it.

The COURT.—In his direct case he had no right

to assume, excepting as your pleading foreshadowed
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it, that there would be any attempt to sustain that.

When you do, then he is entitled to come back with

corroborating circumstances. The fact is, this would

not have been admissible on his main case.

Mr. LAMONT.—All I want to call the Court's

attention to so far as this exhibit is concerned is the

fact that it is on the letter-head of the Atolia Min-

ing Company, and is headed ''Atolia Mining Com-

pany, 1404 Humboldt Bank Building, San Fran-

cisco, California, to Beck & Bean, Dr. : Final invoice

shipment lot special #9."

To which ruling counsel for defendant excepted.

DEFENDANT'S EXCEPTION No. 8.

(The document was here marked "Plaintiff's Ex-

hibit 10" and is as follows:)
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Plaintiff's Exhibit No. 10.

"ATOLIA MINING CO.

1404 Humboldt Savings Bank Building,

San Francisco.

San Francisco, Cal., Jan. 31, 1919.

Atolia Mining Company,

1404 Humboldt Bank Building,

San Francisco, California.

To

Beck & Bean, Dr.

Final Invoice Shipment Lot Special #9.
Tungsten Concentrates.

Shipped

Nov. 30, 1918. 82 sacks, gross weight 11,118 lbs.

inLotSA-13. Tare " 90 ''

Net •* 11,028
"

Moisture .04% 4 "

Net Dry Weight 11,024 "

[112]

5.512 tons @ 63.60% WO.,. .350.5632 Units

350.5632 Units @ $21.00. .". .$7,361.82

90% Paid 12/10/18 5,670.00

Balance Due $1,691.82

(In ink:) 2/6/19.

TUNGSTEN DYKE MINE.
By J. BEANE.

TOM BE ARMOND.
(In pencil:) R. J. PIERSON,

Witness.

E. & O. E.,

San Francisco."
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Testimony of J. C. Smith, for Plaintiff (Recalled in

• Rebuttal).

J. C. SMITH, a witness called, and sworn on be-

half of plaintiff in rebuttal, testified as follows

:

I testified that the tags of the Humboldt County
Tungsten Mines & Mills Company w^ere taken off

at the time these concentrates w^ere loaded into the

car. Mr. Shewan had tags; his men changed the

tags as they were loading in the concentrates.

Mr. LAMONT.—What did those tags say on

them?

Mr. ANDREWS.—Objected to as immaterial, ir-

relevant and incompetent.

The COURT.—I will let the question be answered.

To which the counsel for defendant excepted.

DEFENDANT'S EXCEPTION No. 9.

A. There were several different colored tags that

Mr. Shew^an had with them, with "Atolia Mining
Company" stamped on them with a rubber stamp.

[113]

Testimony of Frank B. Evans, for Plaintiif (Recalled

in Rebuttal).

FRANK B. EVANS, a witness called and sworn
on behalf of plaintiff in rebuttal, testified as follows

:

Mr. Shewan did not, at the time this memorandum
of agreement was signed, make any complaint as

to the manner in which the agreement w^as drawn.

The agreement w^as signed as originally drawn.

TESTIMONY CLOSED.
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The foregoing was all the evidence in the case,

and having been argued by counsel, the said Court

rendered its opinion and decision in favor of the

plaintiff and against the defendant as follows:

The COURT.—There is no doubt but what there

are matters in the record, appearing in the corre-

spondence, w4iieh might readily put the aspect upon

this transaction that as between the Atolia Mining

Company and Mr. Shewan, the Company was substan-

tially acting as a selling agent for ores that Shewan

should be able to buy,—^he to have the profit upon

such lots as he should buy. I gather that, under

this contract of lease between Shewan and the

Atolia, of the St. Anthony Mine, Shew^an, during

the time of holding under the lease, was getting out

this product for the Atolia with which to fulfill their

contracts taken with their Eastern correspondent.

It would have been perfectly natural, if such were

the fact—and, as I say, there are some circum-

stances indicating that, as between themselves, that

was the relation,—it would have been perfectly

natural, I say, for them, and would have been for

their benefit as well as his, for him to be able to

buy ostensibly on their account different lots of con-

centrates for the purpose [114] of filling their

cars, so that they could get the better rates obtain-

able by reason of shipping carload lots instead of

less-than-carload lots. As I say, there are circum-

stances that would tend to bear out that relationship

as obtaining between the Atolia and Shewan. But

we are not particularly concerned with that, except

as it may bear upon the aspect that the transaction
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took so far as the plaintiff was concerned. The

plaintiff" was not concerned with what may have been

the real relations existing between Shewan and his

principal, the Mining Company; the plaintiff was

concerned only with knowing who it was dealing

wdth. It is calling too strongly upon the credibility

of any reasonable man, taking all this evidence into

consideration, to say that the circumstance pre-

sented here, without any exception so far as the

plaintiff was concerned, were not such as to au-

thorize it to believe, and properly and justly so, that

it was dealing with the Atolia in the sale of this

property.

The letters commented upon by Mr. Andrews,

passing between the president of the defendant and

Mr. Savage, representing the plaintiff", after they

had found that this consigmnent had been rejected

by reason of impurities, do not militate against

that view at all. It is the usual and most ordinary

thing, among business men of fair disposition, to try

and convince those dealing with them that they are

not at fault in the transaction, and, therefore, they

should not suffer the damage. That is what he was

undertaking to do.

I see no escape from the conclusion, under all the

facts disclosed—the pertinent facts disclosed by this

transaction,—even apart from the language of the

so-called receipt, which was in its nature a contract,

that the Atolia Mining Company [115] held it-

self out to the plaintiff as the one it was dealing

with, and for whom the ores were bought. That

being so, equity and good conscience preclude them
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from being exculpated from responsibility when a

loss is incurred. It may have been, as between

them and Mr. Shewan, Mr. Shewan's loss. But that

is not for our consideration here. People dealing

under such conditions must be aware of the fact

that they are, in equity, and good conscience, pre-

cluded from takmg a course which will mislead a

third party dealing with them as to the relations

in which they stand. And that was the case here.

Of course, I recognize that in the multifarious

transactions of the world many instances arise

where that feature of the transaction is not thought

of until the time comes when a question of respon-

sibility arises, and then it becomes very material.

This transaction was had in the midst of great

stress, when every energy of the country was being

put forth to successfully carry on the great struggle

in which we were engaged; and, of course, I can

readily see that people dealing as the Atolia Mining

Company was—with the production of an article for

the purpose of meeting one of the great demands

of the war, they were doing everything they could to

fulfill the demand for this valuable product. If

their relations were as indicated, between them-

selves and Shewan, they were subordinate to the

consideration of the attitude they were holding out

to the plaintiff here as to what Mr. Shewan's real

capacity was in the transaction, and they justified

this plaintiff in believing it was dealing with the

Atolia, whether it was in fact so intended or not.

That being so, they must be held responsible.
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Judgment will go, in accordance with the prayer

of the complaint, in favor of the plaintiff. [116]

Thereafter, and on the 11th day of May, 1921,

judgment was entered in favor of the plaintiff in

said action and against the defendant in said action

in the sum prayed for in this complaint herein, to

which said ruling, order, decision and judgment the

said defendant now excepts.

And now, within the time required by law and

within the rules of this court, defendant proposes

the foregoing as and for its bill of exceptions, and

prays that the same may be settled and allowed as

correct.

JOHN F. DAVIS and

W. S. ANDREWS,
Attorneys for Defendant. [117]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES AND
MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Stipulation as to Correctness of Bill of Exceptions.

It is hereby stipulated and agreed that the above
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and foregoing constitutes a true and correct bill of

exceptions in the above-entitled action, and that the

same contains all of the proceedings had and all of

the evidence offered and received on the trial of said

action, and all of the rulings of the Court made dur-

ing the trial of said action, and that the same may
be now settled and allowed as and for the bill of ex-

ceptions to such rulings, and to the decision of the

Court herein.

Dated this 4th day of Oct., 1921.

CHICKERING and GREG^ORY,
Attorneys for Plaintiff.

JOHN F. DAVIS and

W. S. ANDREWS,
Attorneys for Defendant.

Pursuant to the above stipulation, the under-

signed hereby certifies that the said bill of excep-

tions is in proper form and conforms to the truth

and the same is hereby allowed and signed as a

true bill of exceptions herein

(Sgd.) WM. C. VAN FLEET,
Judge.

Dated, Oct. 5th, 1921. [118]

[Endorsed]: Filed Oct. 5, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [119]
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In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES AND
MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Petition for Allowance of Writ of Error.

Atolia Mining Company, a corporation, defendant

in the above-entitled cause, feeling itself aggrieved

by the decision of the Court in the judgment entered

therein on the 11th day of May, 1921, come now by

Messrs. John F. Davis and W. S. Andrews, its at-

torneys, and petitions said Court for an order al-

lowing said defendant to prosecute a writ of error to

the Honorable the United States Circuit Court of

Appeals for the Ninth Circuit, under and according

to the laws of the United States in that behalf made

and provided, and also that an order be made fixing

the amount of security which the said defendant

shall give and furnish upon said writ of error and

that upon giving such security all former proceed-

ings in this court be suspended and stayed until the

determination of said writ of error bv the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit.

JOHN F. DAVIS,

W. S. ANDREWS,
Attorneys for Defendant and Petitioner.

[Endorsed] : Filed July 18, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [120]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES AND
MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Assignment of Errors.

Now^ comes Atolia Mining Company, defendant

herein, and makes and files the following assignment

of errors upon which it will rely in the prosecution

of its writ of error in the above-entitled cause, and

assigns errors in the decision and judgment in the

proceedings herein as follows, to wit:

I.

That the order and judgment of the Court herein,

directing that judgment be entered in favor of the
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plaintiff as prayed for in the complaint, was and is

error, and is hereby assigned as error.

II.

That the order and judgment of the Court herein,

directing that judgment be entered in favor of the

plaintiff for an amount which included the purchase

price for the defective concentrates known as Lot

1, was and is error, and is hereby assigned as error.

ni.

The ruling and holding of the Court herein that

the plaintiff herein was entitled to a judgment

against defendant in [121] any sum of money

whatever, based upon the alleged cause of action set

forth in said complaint, was and is error, and is here-

by assigned as error.

IV.

The ruling and holding of the Court herein failing

and refusing to order and enter judgment of nonsuit

against plaintiff and in favor of the defendant, to

which said ruling defendant then and there excepted,

was and is error, and is hereby assigned as error.

V.

The failure and refusal of the Court herein to order

judgment against the plaintiff and in favor of the

defendant for and on each of the separate defenses

set forth in the answer of defendant was and is error,

and is hereby assigned as error.

VI.

The ruling and holding of the Court herein that

plaintiff might introduce evidence in plaintiff' 's case

in rebuttal for the purpose of showing that defend-

ant had held out W. H. Shewan as its agent and for
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the purpose of showing ostensible agency and agency

by estoppel was and is error and is hereby assigned

as error.

VII.

The decision of the Court herein that defendant

had held W. H. Shewan as its agent, and that de-

fendant was estopj)ed to deny said agency was and

is error, and is hereby assigned as error.

VIII.

The decision of the Court herein that one W. H.

Shewan was the agent of the defendant in the trans-

action involved [122] in this action and referred

to in the complaint was and is error, and is hereby

assigned as error.

IX.

The ruling of the Court herein refusing the admis-

sion of the mining lease dated November 15, 1917,

between Atolia Mining Company, a California cor-

poration, and W. H. Shewan, to which ruling of the

Court defendant then and there excepted, was and

is error, and is hereby assigned as error.

X.

The ruling and holding of the Court herein per-

mitting the witness L. A. Savage to answer the ques-

tion, "Q. Who did Mr. Shewan at that time say he

was representing?" over the objection of defendant,

to which ruling defendant then and there excepted,,

was and is error, and is hereby assigned as error.

XI.

The ruling and holding of the Court herein ad-

mitting Plaintiff's Exhibit 6, over the objection of

defendant, to which ruling of the Court defendant
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then and there excepted, was and is error, and is

hereby assigned as error.

XII.

The ruling and holding of the Court herein per-

mitting the witness Savage to answer the question,

*'Q. Mr. Savage, do you remember a conversation

which occurred on or about February 17, 1919, 1 be-

lieve, at 1404 Humboldt Bank Building, when a Mr.

Beck was present part of the time and Mr. C. B.

Nickel was present all of the time, and you and Mr.

Yoorheis were present all of the time?" over the ob-

jection of the defendant, to which ruling of the Court

defendant then and there excepted, was and is error,

and is hereby assigned as error.

XIIL
The ruling and refusal of the Court to permit the

witness Savage, on cross-examination by defendant,

to answer the [123] question, "Q. Mr. Savage, do

you remember calling upon Mr. Shewan on or about

the 20th day of November at the St. Anthony Mines,

in your car, for the purpose of selling to him six

tons of tungsten concentrates and offering to sell

him six tons at that timeT' to which ruling of the

Court defendant then and there excepted, was and is

error, and is hereby assigned as error.

XIV.
The ruling and holding of the Court herein in re-

fusing to permit the defendant, in connection with

the testimony of the witness Shewan, to introduce

the lease, or any part of the lease, of November 15,

1917, in order to show the surrounding circumstances

and relationship of the witness Shewan to the de-
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fendant at the time certain telegrams between them

were sent and received, to which ruling the defend-

ant then and there excepted, was and is rror, and is

hereby assigned as error.

XV.

The ruling and holding of the Court herein re-

fusing the defendant permission to introduce the

letter dated San Francisco, Cal., March 21, 1919,

from E. C. Voorheis to W. H. SJiewan, Lovelock,

Nevada, to which ruling defendant then and there

excepted, was and is error, and is hereby assigned

as error.

XVI.

The ruling and holding of the Court herein refus-

ing defendant permission to introduce the letter

from W. H. Shewan, General Manager of the St.

Anthony Mines Leasing Company, at Fanning, Ne-

vada, to E. A. Stent, 1404 Humboldt Bank Building,

San Francisco, California, dated May 10, 1919, to

which ruling defendant then and there excepted, was

and is error, and is hereby assigned as error.

XVII.

The ruling and holding of the Court herein per-

mitting [124] the plaintiff in connection with the

testimony of the witness Savage for plaintiff in re-

buttal to introduce the telegram of February 16,

1919, reading, "Wire received. Have had settle-

ment here for past week. Advise me whether to

pay thru bank or not," over the objection of counsel

for defendant, to which ruling defendant then and
there excepted, was and is error, and is hereby as-

signed as error.
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XVIII.

The ruling and holding of the Court herein per-

mitting the plaintiff to introduce in evidence the

telegram from W. H. Shewan, at Lovelock, Nevada,

to L. A. Savage, at Palace Hotel, San Francisco,

dated February 17, 1919, marked Plaintiff's Exhibit

9, over the objection of the defendant, to which rul-

ing defendant then and there excepted, was and is

error, and is hereby assigned as error.

XIX.

The ruling and holding of the Court herein per-

mitting the witness Joe Beane for plaintiff in re-

buttal to answer the question, "Q. With whom were

your dealings carried on, your negotiations'?" over

the objection of defendant, to which ruling the de-

fendant then and there excepted, was and is error,

and is hereby assigned as error.

XX.
The ruling and holding of the Court herein per-

mitting plaintiff to introduce in evidence Plaintiff's

Exhibit No. 10, over the objection of the defendant,

to which ruling defendant then and there excepted,

was and is error, and is hereby assigned as error.

WHEREFORE, this defendant prays that the

order and judgment of said District Court in and

for the Southern Division of the Northern District

of California, Second Division, be reversed, and

that it have such other and further relief in the

[125] premises, based on this assignment of

errors, as shall seem meet.

JOHN F. DAVIS and

:

W. S. ANDREWS,
Attorneys for Defendant.
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[Endorsed] : Filed July 18, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [126]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Order Allowing Writ of Error.

Upon motion of John F. Davis, Esq., attorney for

the above-named defendant, and upon filing a peti-

tion for a writ of error and an assignment of er-

rors,

—

IT IS ORDERED that a writ of error be and it

is hereby allowed to have reviewed in the United

States Circuit Court of Appeals, for the Ninth

Circuit, the judgment heretofore entered herein and

that the amount of bond on said writ of error be

and the same is hereby fixed at the sum of twelve

thousand dollars ($12,000), said bond to serve as a

cost bond, and as a supersedeas bond on said writ

of error, the trial judge being absent.

(Sdg.) WM. W. MORROW,
Circuit Judge.
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[Endorsed] : Filed Jul. 18, 1921. W. B. Maling,

Clerk. By J. A. Sehaertzer, Deputy Clerk. [127]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant.

Prayer for Reversal.

To the Honorable, the Circuit Court of Appeals of

the United States for the Ninth Circuit:

Comes now the Atolia Mining Company, a corpo-

ration, plaintiff in error, and prays the Court to

reverse the judgment of the District Court of the

United States, in and for the Southern Division of

the Northern District of California, Second Divi-

sion, made and entered in the above-entitled cause

on the 11th day of May, 1921, and for such other

and further relief as may be required by the nature

of the cause.

JOHN F. DAVIS,
W. S. ANDREWS,

Attorneys for Plaintiff in Error.
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[Endorsed] : Filed Jul. 18, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [128]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS:
That we, Atolia Mining Company, a corporation,

as principal, and F. W. Bradley and E. A. Stent

as sureties, are held and firmly bound unto Hum-
boldt County Tungsten Mines and Mills Company,

a corporation, plaintiff in the above-entitled action,

in the full and just sum of Twelve Thousand Dol-

lars ($12,000), lawful money of the United States,

to be paid to the said plaintiff, Humboldt County

Tungsten Mines and Mills Company, a corporation,

for which payment well and truly to be made we

bind ourselves and each of us, jointly and severally,

and our and each of our successors, representatives

and assigns, firmly by these presents.

Sealed with our seals and dated this 18th day of

July, 1921.
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WHEEEAS, the above-named defendant, Atolia

Mining Company, a corporation, has sued out a

writ of error in the United States Circuit Court

of Appeals, in and for the Ninth Circuit, to reverse

the judgment in the above-entitled action in favor

of the plaintiff therein and against the Atolia Min-

ing Company, a corporation, defendant therein, for

the sum of Nine Thousand Three Hundred and

90/100 Dollars ($9,300.90), One [129] Hundred

Fifty-one and 45/100 Dollars ($151.45) costs and

interest.

NOW, THEREFOEE, the condition of this ob-

ligation is such that if the above-named Atolia Min-

ing Company, a corporation, shall prosecute such

writ of error to effect and answer all damages and

costs if it shall fail to make good said plea, then

this obligation shall be void ; otherwise to remain in

full force and effect.

IN WITNESS WHEREOF, said Atolia Mining

Company, a corporation, principal, has caused its

name to be hereunto subscribed and its corporate

seal to be hereunto affixed by officers thereunto duly

authorized, and the said F. W. Bradley and E. A.

Stent, sureties, have hereunto set their hands and

seals this 18th day of July, 1921.

ATOLIA MINING COMPANY,
By F. W. BRADLEY,

Its Vice-president.

And by E. A. STENT,
Its Secretary.

F. W. BRADLEY.
E. A. STENT.

[Seal Atolia Mining Co.]
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United States of America,

Northern District of California,—ss.

F. W. Bradley and E, A. Stent, being duly sworn,

each for himself deposes and says that he is a free-

holder in said District and is worth the sum of

Twelve Thousand Dollars exclusive of property

exempt from execution and over and above all debts

and liabilities.

F. W. BRADLEY.
E. A. STENT.

Subscribed and sworn to before me this 18th day

of July, 1921.

[Seal] W. W. HEALEY,

Notary Public in and for the City and County of

San Francisco, State of California. [130]

The within bond is approved July 18, 1921.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed Jul. 18, 1921. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [131]

(Title of Court and Cause.)

(Praecipe for Record on Writ of Error.)

To the Clerk of Said Court:

Sir: Please prepare transcript on writ of error

as follows:

Judgment-roll.

Bill of exceptions.
]
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Plaintiff's original subpoena.

Petition for writ of error.

Assignment of errors.

Order allowing writ of error.

Prayer for reversal.

Bond on writ of error.

Writ of error.

Citation on writ of error.

Stipulation and orders extending time to make,

serve and file bill of exceptions.

Order extending time beyond term of court for set-

tlement of bill of exceptions.

Praecipe.

JOHN F. DAVIS and

W. S. ANDEEWS,
Attorneys for Defendant.

[Endorsed] : Filed Oct. 6, 1921. Walter B. Hal-

ing, Clerk. [132]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
and MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINES COMPANY, a Corporation,

Defendant.
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Certificate of Clerk U. S. District Court to Tran-

script of Record.

I, Walter B. Maling, Clerk of the District Court

of the United States, for the Northern District of

California, do hereby certify the foregoing one hun-

dred thirty-two (132) pages, numbered from 1 to

132, inclusive, to be full, true and correct copies

of the record and proceedings as enumerated in the

praecipe for record on writ of error, as the same

remain on file and of record in the above-entitled

cause, in the office of the clerk of said court, nnd

that the same constitute the return to the annexed

writ of error.

I further certify that the cost of the foregoing

return to writ of error is $54.95; that said amount

was paid by the defendant, and that the original

writ of error and citation issued in said cause are

hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 10th day of October, A. D. 1921.

[Seal] WALTER B. MALING,
Clerk United States District Court for the North-

em District of California. [133]
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In the United States District Court, in and for the

Southern Division of the Northern District of

California, Second Division.

No. 16,243.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Plaintiff,

vs.

ATOLIA MINING COMPANY, a Corporation,

Defendant and Petitioner.

Writ of Error.

The United States of America,—ss.

The President of the United States of America, to

the Honorable, the Judges of the District Court

of the United States, for the Southern Division

of the Northern District of California, Second

Division, GREETING:
Because in the record and proceedings, as also in

the rendition of a judgment, of a plea which is in

the said District Court, before you, or some of you,

between Humboldt County Tungsten Mine and Mills

Company, a corporation, plaintiff, and Atolia Min-

ing Company, a corporation, defendant and plain-

tiff in error, a manifest error hath happened to the

great damage of the said defendant and plaintiff in

error, as by this complaint doth appear, and that,

being willing that error, if any hath been should

be duly corrected, and full and speedy justice done

to the parties aforesaid, and, in this behalf, do
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command you, if the judgment therein be given,

that then, under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with

all things concerning the same, to the United States

Circuit Court of Appeals, for the Ninth Circuit, to-

gether with this writ, so that you have the same at

the City and County of San Francisco, in the State

of California, within [134] thirty days from the

date hereof, in the said Circuit Court of Appeals

to be then and there held; that the record and pro-

ceedings aforesaid being then and there inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error, what

of right and according to the laws and customs of

the United States of America should be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

the 18th day of July, in the year of our Lord one

thousand nine hundred and twenty-one.

[Seal] WALTER B. MALING,
Clerk of the United States District Court for the

Northern District of California.

J. A. Shaertzer,

Deputy Clerk. [135]

Receipt of a copy of the within and attached writ

of error is hereby admitted this 18th day of July,

1921.

CHICKERING & GREGORY,
Attorneys for Plaintiff.

[Endorsed]: No. 16,243. In the United States

District Court, in and for the Southern Division of
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the Nortliern District of the State of California,

Second Division. Humboldt County Tungsten

Mines and Mills Company, a Corporation, Plaintiff,

vs. Atolia Mining Company, a Corporation, Defend-

ant. Writ of Error. Filed Jul. 18, 1921. W. B.

Maling, Clerk. By J. A. Schaertzer, Deputy Clerk.

Return to Writ of Error.

The answer of the Judge of the District Court

of the United States, in and for the Northern Dis-

trict of California, Second Division.

The record and all proceedings of the plaint

whereof mention is within made, with all things

touching the same, we certify under the seal of our

said court, to the United States Circuit Court of

Appeals for the Ninth Circuit, within mentioned,

at the day and place within contained, in a certain

schedule to this writ annexed as within we are

commanded.

[Seal] WALTER B. MALING,
Clerk United States District Court for the Norrh-

ern District of California. [136]

Citation on Writ of Error.

UNITED STATES OF AMERICA,—ss.

The President of the United States, to Humboldt

County Tmigsten Mines and Mills Company, a

Corporation, Plaintiff, and to Chickering and

Gregory, Its Attorneys, GREETING:
You are hereby cited and admonished to be and
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appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to a writ

of error duly issued and now on file in the clerk's

office of the United States District Court, in and

for the Southern Division of the Northern District

of California, Second Division, wherein Atolia Min-

ing Company, a corporation, is plaintiff in error,

and you are defendant in error, to show cause, if

any there be, why the judgment rendered against

the said plaintiff:' in error, as in said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable WM. W. MORROW,
United States Circuit Judge for the Ninth Circuit,,

this 18th day of July, A D. 1921.

WM. W. MORROW,
United States Circuit Judge. [137]

Receipt of a copy of the within and attached cita-

tion is admitted this 18th day of July, 1921.

CHICKERING & GREGORY,
Attorneys for Plaintiff.

[Endorsed]: No. 16,243. In the United States

District Court, in and for the Southern Division

of the Northern District of the State of California,.

Second Division. Humboldt County Tungsten

Mines and Mills Company, a Corporation, Plaintiff

,

vs. Atolia Mining Company, a Corporation, Defend-

ant. Citation upon Writ of Error. Filed Jul. 18,
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.1921. W. B. Maling, Clerk. By J. A. Schaertzer,

Deputy Clerk.

[Endorsed]: No. 3784. United States Circuit

Court of Appeals for the Ninth Circuit. Atolia

Mining Company, a Corporation, Plaintiff in Error,

vs. Humboldt Count}" Tungsten Mines and Mills

Company, a Corporation, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

Southern Division of the United States District

Court of the Northern District of California, First

Division.

Filed October 10, 1921.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

^ Deputy Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

ATOLIA MINING COMPANY, a Corporation,

Plaintiff in Error,

vs.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

, Defendant in Error.
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Order Extending Time to and Including September

16, 1921, to File Record on Writ of Error and to

Docket Cause.

GOOD CAUSE BEING SHOWN, IT IS

HEREBY ORDERED that the plaintiff in error

may have to and including the 16th day of Sep-

tember, 1921, within which to file the record on

writ of error and to docket the cause in the United

States Circuit Court of Appeals for the Ninth

Circuit.

Dated at San Francisco, Calif., August 12, 1921.

WM. W. MORROW,
Judge of the United States Circuit Court of

Appeals.

[Endorsed] : No. 3784. In the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Atolia Mining Company, a Corporation, Plaintiff

in Error, vs. Humboldt County Tungsten Mines &
Mills Company, a Corporation, Defendant in Error.

Order Extending Time to File Record on Writ of

Error and to Docket Cause. Filed Aug. 12, 1921.

F. D. Monckton, Clerk. Refiled Oct. 10, 1921.

F. D. Monckton, Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

ATOLIA MINING COMPANY, a Corporation,

Plaintiff in Error,

vs.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Defendant in Error.

Order Extending Time to and Including October 16,

1921, to File Record on Writ of Error and to

Docket Cause.

.. GOOD CAUSE BEING SHOWN, IT IS

HEEEBY ORDERED that the plaintiff in error

may have to and including the 16th day of Oc-

tober, 1921, within which to file the record on

writ of error and to docket the cause in the United

States Circuit Court of Appeals for the Ninth

Circuit.

Dated at San Francisco, Calif., September 8, 1921.

WM. W. MORROW,
Judge of the United States Circuit Court of

Appeals.

[Endorsed] : In the United States Circuit

Court of Appeals for the Ninth Circuit. Atolia

Mining Company, a Corporation, Plaintiff in Error,

vs. Humboldt County Tungsten Mines and Mills

Company, a Corporation, Defendant in Error.

Otder Extending Time to File Record on Writ of

Error and to Docket Cause. Filed Sep. 8, 1921.
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F. D. Monckton, Clerk. Refiled Oct. 10, 1921,

F. D. Monckton, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

ATOLIA MINING COMPANY, a Corporation,

Plaintiff in Error,

vs.

HUMBOLDT COUNTY TUNGSTEN MINES
AND MILLS COMPANY, a Corporation,

Defendant in Error.

Order Extending Time to and Including November

15, 1921, to File Record on Writ of Error and to

Docket Cause.

GOOD CAUSE BEING SHOWN, IT IS

HEREBY ORDERED that the plaintiff in error

may have to and including the 15th day of No-

vember, 1921, within which to file the record on

writ of error and to docket the cause in the United

States Circuit Court of Appeals for the Ninth

Circuit.

Dated at San Francisco, Calif., October 5, 1921.

WM. W. MORROW,
Judge of the United States Circuit Court of

Appeals.
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[Endorsed] : No. . In the United States

Circuit Court of Appeals for the Ninth Circuit.

Atolia Mining Company, a Corporation, Plaintiff

in Error, vs. Humboldt County Tungsten Mines

and Mills Co., a Corporation, Defendant in Error.

Order Extending Time to File Eecord on Writ of

Error and to Docket Cause. Filed Oct. 5, 1921'.

F. D. Monckton, Clerk. Refiled Oct. 10, 1921.

F. D. Monckton, Clerk.
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In the Southern Division of the District Court of

the United States in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL
VON der MEHDEN, ROBT. F. ELDER,
C. F. LURMANN, BETTY VON CLEVE,
TILLMAN & BENDEL, a Corporation,

CLARA OLIVER, F. B. KLOPPER,
LOUISE SCHNABEL, SANDERS &
KIRCHMANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a

Corporation, Owners of the American

Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Praecipe for Apostles on Appeal.

To the Clerk of the Above-entitled Court:

Please prepare transcript of record in this cause

to be filed in the office of the clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, upon the appeal heretofore perfected in this

court and include in said transcript the following:

(1) All those papers, documents and data re-
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quired by Subparagraph (1) of Section 1 of Rule 4

of the Rules in Admiralty of the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

(2) All the pleadings in the cause with the ex-

hibits annexed thereto. [1*]

(3) All the testimony and other proofs adduced

in the cause, including the testimony taken at the

trial, all depositions taken by either party and ad-

mitted in evidence, including the matter appended

to the deposition of Charles Anderson, being all

that certain matter appearing on pages 19 and 20,

inclusive, of the typewritten transcript of said dep-

osition; and all exhibits introduced by either party,

said exhibits to be sent up as original exhibits.

(4) All opinions of the Court, whether on inter-

locutory questions or finally deciding the cause.

(5) The final decree.

(6) The notice of appeal.

(7) The assig-nments of error.

(8) All stipulations and orders extending time

for printing the record and filing and docketing

the cause on appeal.

PILLSBURY, MADISON & SUTRO,

Proctors for Respondent.

[Endorsed] : Filed Sep. 16, 1921. W. B. Mating,

Clerk. Bv C. W. Calbreath, Deputy Clerk. [2]

Page-number appearing at foot of page of original certified Apostles

on Appeal
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In the Southern Division of the District Court of

the United States for the Northern District of

California, First Division.

No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, et al.,

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Statement of Clerk U. S. District Court.

PARTIES.
Libelants: San Mateo Realty & Security Company,

a Corp., D. Von der Mehden, Henry Frische,

Charles Nonnenmann, Henry Wellman, Lilly

Bruckmann, C. Zeuthen, Carl Von der Mehden,
Robert F. Elder, C. F. Lurmann, Betty Von
Cleve, Tilhnan & Bendel, Clara Oliver, F. H.
Klopper, Louise Schnabel, Sanders & Kirch-
mann, Inc., a Corp., and Schooner Owners
Company, a Corp., Owners of the American
Schooner "Commerce."

Substituted Libelants: H. W. Westphal (substi-

tuted for San Mateo Realty & Security Com-
pany, a Corp.); Thusnelda Wilkens (substi-

tuted for Tilhnan and Bendel, a Corp.).

Respondent: Vacuum Oil Company, Proprietary,
Ltd. [3]
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PROCTOES.
For Libelants: WILLIAM DENMAN, Esq., San

Francisco, California.

For Respondent: Messrs. PILLSBURY, MADI-
SON & SUTRO, San Francisco, Cal.

PROCEEDINGS.
1919.

October

December

22. Filed libel on charter-party.

Issued citation for appearance of

respondent, which was filed on re-

turn October 28, 1919, with the

following return of the U. S. Mar-

shal endorsed thereon:

"I have served this w^rit per-

sonally, by copy on C. A. Blumer,

Agent of Vacuum Oil Co., Pro-

prietary, Ltd., at San Francisco,

California, Ser. at 1:30 P. M.,

this 22d day of Oct., A. D. 1919.

JAS. P. HOLOHAN,
U. S. Marshal,

By Thos. F. Mulhall,

Deputy Marshal."

28. Filed citation on return.

30. Filed appearance of respondent.

4. Filed exceptions to libel.

6. Hearing was this day had on the

exceptions to libel, Hon. Frank

H. Rudkin, Judge, presiding.

Ordered exceptions overruled, ex-

cept the exceptions to notice

which were sustained. [4]
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December 11. Filed amended libel.

Filed exceptions to amended libel.
16.

1920.

January 31. Hearing upon exceptions to

amended libel, Hon. Frank H.
Rudkin, Judge, presiding. After
hearing counsel, it was ordered
that the exceptions be withdrawn.

February 2. Filed amendment to amended libel.

Filed answer of respondent.

Filed deposition of A. Beattie, a
witness on behalf of libelant.

Filed deposition of Charles Ander-
son, a witness on behalf of libel-

ant.

November 19.

1921.

March 1.

April

Filed deposition of Henry Kirsch-
man, Jr., a witness on behalf of

libelant.

Hearing was this day had, Honor-
able JEREMIAH NETERER,
Judge, presiding.

Hearing was this day resumed.
Cause submitted.

Filed opinion in which it was or-

dered that a decree be entered in

favor of libelants.

Filed reporter's transcript.

Filed final decree.

September 16. Filed notice of appeal.

Filed assignment of errors.

June

21.

22.

11.

13.

21.
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Filed bond on appeal in the aggre-

gate sum of $25,250, with Ameri-

can Surety Company of N. Y., as

surety. [5]

In the Southern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY.

SAN MATEO R. & S. CO., D. VON der MEHDEN,

HENRY FRISCHE, CHAS. NONNEN-

MANN, HENRY WELLMAN, LILLY

BRUCKMANN, C. ZEUTHEN, CARL

VON der MEHDEN, ROBT. F. ELDER,

C. F. LURMANN, BETTY VON CLEVE,

TILLMAN & BENDEL, CLARA OLIVER,

F. H. KLOPPER, LOUISE SCHNABEL,

SANDERS & KIRCHMANN, INC., and

SCHOONER OWNERS CO., Owners of the

American Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Libel on Charter-party.

To the District Court of the United States, for the

Northern District of California, in Admiralty

:

The libel of the above-named libelants in a cause

of contract, civil and maritime, alleges as follows:
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I.

That on or about the 19th day of November, 1918,

libelants were the owners of the American schooner

''Commerce" and have been the said owners at all

times since ; that on or about said day, the libelants

and respondent entered into a certain charter-party

for the charter of the said American schooner

"Commerce," a copy whereof is hereunto annexed
and hereby made a part hereof; that thereafter,

the said vessel did arrive at the port of San Fran-
cisco and did berth at the loading dock designated

by respondent and was there ready to load many
days before the expiration of the 110' days described
in the said charter-party, and that after being so

ready to load, and before the expiration of said

110 days, the libelants did give notice of the readi-

ness to load to the respondent; that thereafter, the

respondent, without any cause therefor, did notify

libelants that it cancelled the said charter, and de-

clined to perform the conditions and agreements
thereof. [6]

II.

That respondent is, and at all times herein re-

ferred to has been, a corporation duly organized
and existing under the laws of one of the states of
the United States.

III.

That libelants have, at all times, performed all

the conditions and agreements in the said charter-
party agreed by them to be performed up to the
time of the said notice of cancellation of the said
charter-party, but that respondent has failed and
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refused to and declared that it will not perform its

agreement to furnish the cargo agreed upon in the

said charter-party, and has failed and refuses to

perform any of the conditions and agreements by it

agreed upon in the said charter-party.

IV.

That by reason of the said refusal the libelants

have been damaged in the amount of $30,000.00,

and upwards, no part of which has been paid to

libelants.

V.

That all and singular the premises are true, and

within the jurisdiction of this Honorable Court.

WHEEEFOEE, libelants pray that process in

due form according to the course of this Honorable

Court in cases of admiralty and maritime jurisdic-

tion may issue against respondent, and that it may

be compelled to appear and answer, upon oath, all

and singular the matters aforesaid, and that this

Honorable Court will be pleased to decree payment

for the damages aforesaid, with costs, and that libel-

ants may have such other and further relief as they

may be entitled to receive.

WILLIAM DENMAN,
Proctor for Libelants. [7]

State of California,

City and County of San Francisco.—ss.

Henry Kirchmann, being first duly sworn, de-

poses and says:

That he is an officer of Sanders & Kirchmann,

Inc., to wit, the thereof, one of the libelants
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herein; that as such officer he is duly authorized

to make this verification for and on its behalf; that

he has read the foregoing libel and knows the con-

tents thereof; that the same is true of his own

knowledge, except as to the matters therein stated

on information or belief, and as to those matters

he believes it to be true.

HENRY KIRCHMAN.

Subscribed and sworn to before me, this 22d day

of October, 1919.

[Seal] KATHRYN E. STONE,
Notary Public, in and for the City and County of

San Francisco, State of California. [8]

[Endorsed] : Filed Oct. 22, 1919. W. B. Maling,

Clerk. By Lyle S. Morris, Deputy Clerk. [9]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO R. & S. CO., D. VON der MEHDEN,
HENRY FRISCHE, CHAS. NONNEN-
MANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL
VON der MEHDEN, ROBT. F. ELDER,
C. F. LURMANN, BETTY VON CLEVE,
TILLMAN & BENDEL, CLARA OLIVER,
F. H. KLOPPER, LOUISE SCHNABEL,
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SANDERS & KIRCHMANN, INC., and

SCHOONER OWNERS CO., Owners of the

American Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Exceptions to Libel.

To the Honorable M. T. DOOLING, Judge of the

Southern Division of the United States District

Court, for the Northern District of California,

First Division:

The exceptions of Vacuum Oil Co., Proprietary,

Ltd., a corporation, respondent above named, to the

libel herein, allege as follows:

I.

That said libel does not state facts sufficient to

constitute a cause of action.

II.

That said libel is insufficient and indefinite in

that:

(a) That it cannot be ascertained therefrom

whether [10] San Mateo R. & S. Co., Tillmann

& Bendel, Sanders & Kirchmann, Inc., and

Schooner Owners Co., are or either of them is a cor-

poration.

(b) That it cannot be ascertained therefrom

when the schooner "Commerce" arrived at the port

of San Francisco, as alleged in Article I thereof.

(c) That it cannot be ascertained therefrom how
often the schooner "Commerce" arrived at the port
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of San Francisco subsequent to the 19th day of

November, 1918.

(d) That it cannot be ascertained therefrom at

what loading dock the schooner ''Commerce" did

berth, as alleged in Article I thereof.

(e) That it cannot be ascertained therefrom

when said schooner "Commerce" became ready to

load, as alleged in Article I thereof.

(f) That it cannot be ascertained therefrom

when 110 days, described in said charter-party, ex-

pired, as alleged in Article I thereof.

(g) That it cannot be ascertained therefrom

when libelants gave notice to respondent of the

readiness to load, as alleged in Article I thereof.

(h) That it cannot be ascertained therefrom

where said notice was given.

(i) That it cannot be ascertained therefrom to

whom said notice was given.

(j) That it cannot be ascertained therefrom

Avhether said notice was given to an officer or agent

of respondent.

(k) That it cannot be ascertained therefrom to

what officer or agent of respondent said notice was

given.

(1) That it cannot be ascertained therefrom

whether said notice was in writing or verbal. [11]

(m) That it cannot be ascertained therefrom

how said notice was given.

(n) That it cannot be ascertained therefrom how
libelants have performed all the conditions and

agreements in said charter-party, as alleged in Arti-

cle III thereof.
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(o) That it cannot be ascertained therefrom

whether the said schooner "Commerce" was tight,

staunch, strong and in every way fitted for the voy-

age described in the charter-party, mentioned in

said libel, including proper dunnage.

(p) That it cannot be ascertained therefrom how

libelants have been damaged, as alleged in Article

IV thereof.

(q) That it cannot be ascertained therefrom how

many cases of petroleum products constitute a full

cargo for said vessel.

(r) That it cannot be ascertained therefrom how

much sawn lumber or barrel goods constitute a full

'on deck cargo for said vessel.

WHEREFORE, respondent prays that it be hence

dismissed with its costs.

Dated: December 4, 1919.

PILLSBURY, MADISON & SUTRO,
Proctors for Respondent Vacuum Oil Co., Proprie-

tary, Ltd., a Corporation.

Received copy of the within exceptions to libel

this 4th day of December, 1919.

WILLIAM DENMAN,
Proctor for Libellant.

[Endorsed] : Filed Dec. 4, 1919. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [12]
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At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the City and County of

San Francisco, State of California, on Satur-

day, the sixth day of December, in the year of

our Lord one thousand nine hundred and nine-

teen. Present: The Honorable FRANK H.

RUDKIN, Judge.

No. 16,701.

SAN MATEO R. & S. CO. et al.

vs.

VACUUM OIL CO.

(Order Overruling Exceptions to Libel, in Part.)

This cause came on regularly this day for hearing

on exceptions to libel filed herein. After hearing

the respective proctors herein, the Court ordered

that said exceptions be overruled except the excep-

tions to notice, which is hereby sustained. [13]

In the Southern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-

[
NENMANN, HENRY WELLMAN, LILLY
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BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT P. ELDER, C. F.

LURMANN, BETTY VON CLEVE, TILL-

MANN & BENDEL, a Corporation, CLARA
OLIVER, F. B. KLOPPER, LOUISE
SCHNABEL, SANDERS & KIRCHMANN,
INC., a Corporation, and SCHOONER
OWNERS COMPANY, a Corporation,

Owners of the American Schooner, "COM-
MERCE,"

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Amended Libel on Charter-party.

To Honorable M. T. DOOLING, Judge of the

United States District Court for the Northern

District of California

:

Now come the libelants above named and pursu-

ant to an order of court made herein file this their

amended libel in a cause of contract, civil and mari-

time, and allege as follows:

I.

That San Mateo Realty & Security Company, one

of the libelants above named, is a corporation duly

organized and existing under and by virtue of the

laws of California, with its principal place of busi-

ness situate in the City and County of San Fran-

cisco, State of California; that Tillman & Bendel,

one of the libelants above named, is a corporation

duly organized and existing under and by virtue of
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the laws of California, with its principal place of

business situate in the City and County of San

Francisco, State of California; that Sanders &

Kirchmann, Inc., one of the libelants above named,

is a corporation duly "organized and existing under

and by virtue of the laws of California, with its

principal place of [14] business situate in the

City and County of San Francisco, State of Califor-

nia; that Schooner Owners Company, one of the li-

belants above named, is a corporation duly organ-

ized and existing under and by virtue of the laws of

the State of California, with its principal place of

business situate in the City and County of San

Francisco, State of California.

II.

That respondent is, and at all times herein re-

ferred to has been, a corporation duly organized and

existing under the laws of the states of the United

States.

III.

That on or about the 19th day of November, 1918,

libelants were the owners of the American schooner

''Commerce" and have been the said owners at all

times since; that on or about said day, the libelants

and respondent entered into a certain charter-party

for the charter of the said American schooner

"Commerce," a copy whereof is hereunto annexed

and hereby made a part hereof; that hereafter, the

said vessel did arrive at the Port of San Francisco

and did berth at the loading dock designated by re-

spondent and was there ready to load many days be-

fore the expiration of the one hundred ten (110)



16 Vacuum Oil Company, Proprietary, Ltd.

days described in the said charter-party ; that on or

about the 16th day of September, 1919, and before

the expiration of the said one hundred ten (110)

days, at the City and County of San Francisco,

State of California, the libelants, in accordance with

the provisions of said charter-party, did give verbal

notice to the respondent of the readiness to load of

said American schooner "Commerce," that there-

after, the respondent, without any cause therefor,

did notify libelants that it cancelled the said charter,

and declined to perform the conditions and agree-

ments thereof.

IV.

That libelants have, at all times, performed all the

conditions and agreements in the said charter-party

agreed by them to be performed [15] up to the

time of the said notice of cancellation of the said

charter-party, but that respondent has failed and

refuses to and declared that it will not perform its

agreements to furnish the cargo agreed upon in the

said charter-party, and has failed and refuses to per-

form any of the conditions and agreements by it

agreed upon in the said charter-party.

V.

That by reason of the said refusal, the libelants

have been damaged in the amount of $30,000.00, and

upwards, no part of which has been paid to libel-

ants.

VI.

That all and singular the premises are true, and

within the jurisdiction of this Honorable Court.
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WHEREFORE, libelants pray that process in

due form according to the practice of this Honor-

able Court in cases of admiralty and maritime ju-

risdiction may issue against respondent, and that

it may be compelled to appear and answer, upon

oath, all and singular the matters aforesaid, and

that this Honorable Court will be pleased to decree

payment for the damages aforesaid, with costs, and

that libelants may have such other and further re-

lief as they may be entitled to receive.

WILLIAM DENMAN,
Proctor for Libelants. [16]

State of California,

City and County of San Francisco,—ss.

Henry Kirchmann, being first duly sworn, de-

poses and says:

That he is an officer of Sanders & Kirchmann,

Inc., a corporation, to wit, the secretary thereof, one

of the libelants herein; that as such officer he is

duly authorized to make this verification for and on

its behalf.

That he has read the foregoing amended libel and

knows the contents thereof; that the same is true

of his own knowledge, except as to the matters

therein stated on information or belief, and as to

those matters he believes it to be true.

HENRY KIRCHMANN.

Subscribed and sworn to before me, this 11th day

of December, 1919.

[Seal] KATHRYN E. STONE,
Notary Public, in and for the City and County of

San Francisco, State of California. [17]
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Receipt of a copy of the within amended libel is

hereby admitted this llth_day of December, 1919.

PILLSBURY, MADISON & SUTRO,
Attorneys for Respondent.

[Endorsed] : Filed Dec. 11, 1919. W. B. Maling,,

Clerk. By C. W. Calbreath, Deputy Clerk. [18]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO R. & S. CO., D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT. F. ELDER, C. F.

LURMANN, BETTY VON CLEVE, TILL-

MANN & BENDEL, CLARA OLIVER, F.

H. KLOPPER, LOUISE SCHNABEL,
SANDERS & KIRCHMANN, INC., and

SCHOONER OWNERS CO., Owners of the

American Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.
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Exceptions to Amended Libel.

To the Honorable M. T. DOOLING, Judge of the

Southern Division of the United States District

Court, for the Northern District of California,

First Division:

The exceptions of Vacuum Oil Co., Proprietary,

Ltd., a corporation, respondent above named, to the

amended libel herein, allege as follows:

I.

That respondent excepted to the original libel on

file herein for the following grounds among others:

"That said libel is insufficient and indefinite in

that ....
(g) That it cannot be ascertained therefrom

when libelants gave notice to respondent of the

readiness to load, as alleged in Article 1 thereof.

[19]

(h) That it cannot be ascertained therefrom

where said notice was given.

(i) That it cannot be ascertained therefrom to

whom said notice was given.

(j) That it cannot be ascertained therefrom

w^hether said notice was given to an officer or agent

of respondent.

(k) That it cannot be ascertained therefrom to

what officer or agent of respondent said notice was

given.

(m) That it cannot be ascertained therefrom

how said notice was given."

That said exceptions were sustained by the above-

entitled court on the 6th day of December, 1919.
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That in said amended libel no effort lias been

made to make the same sufficient or definite in said

particulars, but that the same is as to said matters,

identical with the original libel on file herein.

II.

That said libel does not state facts sufficient to

constitute a cause of action.

III.

That said libel is insufficient and indefinite in

that

:

(a) That it cannot be ascertained therefrom

when the schooner "Commerce" arrived at the port

of San Francisco, as alleged in article III thereof.

(b) That it cannot be ascertained therefrom

how often the schooner "Commerce" arrived at the

port of San Francisco subsequent to the 19th day

of November, 1918.

(c) That it cannot be ascertained therefrom at

what loading dock the schooner "Commerce" did

berth, as alleged in [20] Article III thereof.

(d) That it cannot be ascertained therefrom

when said schooner "Commerce" became ready to

load, as alleged in Article III thereof.

! (e) That it cannot be ascertained therefrom

when 110 days, described in said charter-party, ex-

pired, as alleged in Article III thereof.

(f) That it cannot be ascertained therefrom

how libelants have performed all the conditions and

agreements in said charter-party, as alleged in Arti-

cle IV thereof.

(g) That it cannot be ascertained therefrom

whether the said schooner "Commerce" was tight.
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staunch, strong and in every way fitted for the voy-

age described in the charter-party, mentioned in said

libel, including proper dunnage.

(h) That it cannot be ascertained therefrom

how libelants have been damaged, as alleged in Arti-

cle V thereof.

(i) That it cannot be ascertained therefrom

how many cases of petroleum products constitute a

full cargo for said vessel.

(j) That it cannot be ascertained therefrom

how many cases of petroleum products constitute a

full on deck cargo for said vessel.

WHEREFORE, respondent prays that it be

hence dismissed with its costs.

Dated: December 16, 1919.

PILLSBURY, MADISON & SUTRO,
Proctors for Respondent.

Received copy of the within exceptions to amended

libel this 16th day of December, 1919.

WILLIAM DENMAN,
Proctor for Libellants.

[Endorsed] : Filed Dec. 16, 1919. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [21]
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At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the courtroom thereof,

in the City and County of San Francisco, State

of California, on Saturday, the thirty-first day

of January, in the year of our Lord one thou-

sand nine hundred and twenty. Present: The

Honorable FRANK H. RUDKIN, Judge.

No. 16,701.

SAN MATEO R. & S. CO.

vs.

VACUUM OIL CO etc.

(Order for Withdrawal of Exceptions to Amended

Libel.)

This cause came on regularly this day for hearing

on exceptions to amended libel. After hearing

counsel herein, the Court ordered that exceptions

be withdrawn. [22]

In the United States District Court, in and for the

Southern Division of the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO R. & S. CO, et al..

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent. '
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Amendment to Amended Libel.

NOW COME the libelants above named, by Will-

iam Denman, Esq., their proctor, and by leave of

Court first had and obtained, amend their amended

libel on file herein, by inserting in pargraph III of

said amended libel the following, to wit:

"at said loading dock and"

after the word "day" and before the word "at," in

line 20, on page 2 of said amended libel.

Dated: January 31st, 1920.

WILLIAM DENMAN,
Proctor for Libelants.

[Endorsed] : Filed Feb. 2, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [23]

In the Southern Division of the District Court of the

United States, in and for the Northern District

of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN HENRY FRISCHE, CHAS, NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT. F. ELDER, C. F.

LURMAN, BETTY VON CLEVE, TILL-

MANN & BENDEL, a Corporation, CLARA
OLIVER, F. B. KLOPPER, LOUISE
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SCHNABEL, SANDERS & KIRCHMANN,
INC., a Corporation, and SCHOONER
OWNERS COMPANY, a Corporation, Own-

ers of the American Schooner, "COM-
MERCE,"

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Answer.

To the Honorable MAURICE T. DOOLING, Judge

of the Southern Division of the District Court

of the United States, in and for the Northern

District of California, First Division:

The answer of the Vacuum Oil Co., Proprietary,

Ltd., to the amended libel as amended again January

31, 1920, admits, denies and alleges as follows

:

I.

With respect to the averments of Article I of said

libel, respondent for want of knowledge denies that

the libelants therein mentioned are corporations, or

that any of them is a corporation.

IL
With respect to the averments of Article II of

said [24] libel, respondent admits that it is and

has been a corporation, and denies that it ever has

been organized or existing under the laws of one of

the States of the United States, and in this behalf

alleges that it is, and at all times in said libel re-

ferred to has been organized and existing under the

laws of the Commonwealth of Australia.
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III.

With respect to the allegations of Article III of

said libel, respondent for want of knowledge denies

that libelants were the owners of the schooner
"

' Commerce '

' on or about the 19th day of November,

1918, or at any time, and that they had been the

owners at all or any time since. Further answering

said article, respondent admits that libelants and re-

spondent entered into the charter-party therein re-

ferred to; admits that said vessel did arrive at the

Port of San Francisco, and did berth at a loading

dock, but for want of knowledge denies that said

vessel was there ready to load many, or any, days

before the expiration of the 110 days described in

said charter-party. Further answering said article,

respondent denies that on or about the 16th day of

September, 1919, or before the expiration of said 110

days, or at any time, at said loading dock, or at the

City and County of San Francisco, State of Cali-

fornia, or at any place, libelants in accordance with

the provisions of said charter-party, or otherwise,

did give verbal or other notice to respondent of the

readiness to load of said schooner. Further an-

swering said article, respondent denies that respond-

ent, without any cause therefor, did notify libelants

that it cancelled the said charter, or declined to per-

form the conditions and agreements thereof, and in

this behalf respondent alleges that on the 11th day

of [25] October, 1919, respondent delivered to

libelants a written communication, a copy w^hereof is

hereunto annexed and marked Exhibit "A," and

hereby referred to and made a part hereof the same
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as if herein set forth at length; that all the state-

ments made in said communication are true; that

respondent never notified libelants that it cancelled

said charter, or declined to perfomi the conditions

or agi'eements thereof, except as set forth in said

notice.

IV.

With respect to averments of Article IV of said

libel, respondent denies that libelants have at all or

any times performed all or any of the conditions or

agreements in the said charter-party agreed by

them to be performed up to the time of the said

notice of cancellation of the said charter-party, or

up to any time, and denies that respondent has

failed or refused to, or declared that it will not per-

form its agreements to furnish the cargo agreed

upon in the said charter-party, except as set forth

in said notice, and denies that respondent has failed

or refused to perform any of the conditions and

agreements agreed by it upon in the said charter-

party.

V.

With respect to averments of Article V of said

libel, respondent denies that by reason of the said

refusal, or of any cause, the libelants have been

damaged in the amount of $30,000 or upwards, or

any sum.

WHEEEFORE, respondent prays that it be hence

dismissed with its costs.

PILLSBURY, MADISON & SUTRO.
Proctors for Respondent. [26]
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State of California,

City and County of San Francisco,—ss.

C. A. Blumer, being first duly sworn, deposes and

says

:

That lie is the agent of Vacuum Oil Co., Proprie-

tary, Ltd., the respondent named in the foregoing

answer, and makes this verification on behalf of said

respondent, because said respondent is a corpora-

tion, organized under the laws of the Commonwealth

of Australia, and has no officer in the State of Cali-

fornia, or there present ; that he has personal knowl-

edge of the facts stated in said answer; that he has

read the foregoing answer, and knows the contents

thereof, and that the same is true of his own knowl-

edge except as to those matters which are therein

stated on information or belief, and that as to those

matters he believes it to be true.

C. A. BLUMER.

Subscribed and sworn to before me this 7th day of

February, 1920.

[Seal] W. H. PYBURN,
Notary Public in and for the City and County of

San Francisco, State of California. [27]
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Exhibit'*A."

C. A. BLUMER,
Room 741,

Mills Building.

San Francisco, October 11th, 1919.

Sanders & Kirchmann, Inc.,

212 American National Bank Bldg.,

San Francisco, California.

Gentlemen

:

Schooner "COMMERCE."
As this vessel has not given notice of readiness

to load to the undersigned, and as the 110th day

since the vessel sailed from Suva, a South Sea Island

Port, expired on October 6th, 1919, the undersigned

hereby gives you this notice that it hereby exercises

its option to cancel and hereby cancels the Charter

covered by charter-party dated the 19th of Novem-

ber, 1918, between yourselves and the undersigned.

Yours truly,

VACUUM OIL COMPANY, PTY., LTD.

By C. A. BLUMER,
Agent.

CAB/J.

Receipt of a copy of the within answer is hereby

acknowledged this 7th day of February, 1920.

WILLIAM DENMAN,
Proctor for Libelants.

[Endorsed] : Filed Feb. 7, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [28]
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At a stated, term of the District Court of the United

States, for the Northern District of California,

First Division, lield at the courtroom thereof, in

the City and County of San Francisco, State

of California, on Thursday, the twenty-first day

of April, in the year of our Lord, one thousand

nine hundred and twenty-one. Present: The

Honorable JEREMIAH NETERER, Judge.

No. 16,701.

SAN MATEO REALTY & SEC. CO., etc.,

vs.

VACUUM OIL CO., etc.

Minutes of Court—April 21, 1921—Trial.

This cause came on regularly this day for hear-

ing of issues. E. B. McClanahan, Esq., was pres-

ent as proctor for and on behalf of libelant. Alfred

Sutro, Esq., was present as proctor for and on be-

half of respondent. Mr. McClanahan made state-

ment to the Court as to the nature of the cause,

and called A. E. Wolff and Henry Kirchman, Jr.,

each of whom was duly sw^orn as a witness on be-

half of libelant, and introduced in evidence cer-

tain exhibits, which were filed and marked Libel-

ant's Exhibits Nos. 1 and 14 (Charter-party), 2 to

13, inclusive (letters). After hearing respective

proctors, the Court ordered that the further hearing

of this cause be, and the same is hereby continued

to April 22, 1921, at 2 o'clock P. M. [29]
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At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the court room thereof,

in the City and County of San Francisco, State

of California, on Friday, the twenty-second day

of April, in the year of our Lord one thousand

nine hundred and twenty-one. Present: The
Honorable JEREMIAH NETERER, Judge.

No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, etc.,

vs.

VACUUM OIL CO., etc.

Minutes of Court—April 22, 1921—Trial

(Continued).

This cause came on regularly this day for further

hearing of the issues. E. B. McClanahan, Esq.,

was present as proctor for and on behalf of libel-

ant. Alfred Sutro, Esq., was present as proctor

for and on behalf of respondent. Henry Kirch-

mann resumed the stand and was further examined.

Mr. McClanahan introduced in evidence the deposi-

tions of Alexander Beattie and Charles Anderson,

and also introduced in evidence certain exhibits,

which were filed and marked Libelant's Exhibits 15

(letter), 16 (letter, etc.), 17 (bills of lading), 18 and

19 (typewritten memo), and thereupon rested cause

of libelant. Mr. Sutro called A. D. Jones, C. M.

Connolly, C. A. Blumer, John B. Blair and R. N.
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Singeiiand, each of whom was duly sworn as a wit-

ness on behalf of respondent, and examined, and

introduced in evidence certain exhibits which were

filed and marked Eespondent's Exhibits "A,'*

^'B," "C," "D," "E," "F," ''G" (letters),

^'H" (telegram), "I," "J," ''K" (letters), and

^'L" (stipulation), and thereupon rested cause on

behalf of respondent. Mr. McClanahan recalled in

rebuttal A. E. Wolff and Henry Kirchman, who

were further examined. After hearing proctors for

respective parties, the Court ordered cause sub-

mitted on briefs to be filed in 5 and 5 and 3 days.

[30]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District

of California, First Division.

IN ADMIRALTY—No. 16,701.

Before Hon. JEREMIAH NETERER, Judge.

SAN MATEO REALTY CO.,

Libelant,

vs.

VACUUM OIL CO., P'T'Y, LTD.,

Respondent.
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(Testimony Taken in Open Court.)

THURSDAY, APRIL 21, 1921.

Counsel Appearing:

For the Libelant: Messrs. McCLANAHAN &
DERBY, Represented by Mr. McCLANAHAN,,

For the Respondent: ALFRED SUTRO, Esq.

OPENING STATEMENT FOR THE LIBEL-
ANT.

Mr. McCLANAHAN.—If the Court please, this

is an admiralty proceeding for damages for breach

of charter-party in the failure of the charterer ta

provide for the chartered vessel a cargo under the

charter-party.

We propose to show that the charter in question

was negotiated for through the Standard Oil Com-

pany, representing the charterer. The negotiations

were concluded here, we propose to show, and the

charter made out and forwarded East, I believe to

New York, I believe for the signature of the re-

spondent, who is the charterer, the Vacuum Oil

Company.

The charter was dated November 18, 1918, and

was sent on [31] in its concluded form as the

result of the negotiations, to New York, there

signed, and returned here. It was a charter for a

cargo of case oil, and lumber on deck, the case oil

being in the hold.

I wish to state briefly, for the Court's assistance^

the relative provisions of the charter-party.
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The owner engages, first, to furnish the vessel, a

vessel named the "Commerce," a sailing vessel, a

schooner.

The first clause of the charter-party provides for

an engagement by the charterer to provide and

furnish a cargo for that vessel, a cargo of case oil,

or petroleum products, as that particular clause

reads, and lumber on deck.

The second clause provides for the charter rate.

The next relevant clause is the fourth, and it

provides, among other things, that no goods are to

be laden on board the "Commerce" except from the

charterer, or from charterer's agents.

The next clause provides that there shall be

designated by the charterer, or by the charterer's

agents, the loading berth for the vessel.

The next relevant clause provides that the lay-

days are to commence when the vessel is ready to

receive cargo.

The next relevant clause provides that the load-

ing lay-days are to commence when the vessel is

ready to load.

And then it goes on to say, in this particular

clause, that the vessel has 110 days in sailing from

a South Sea Island port to reach San Francisco,

and there give notice; that is to say, she has 110

days before the charterer has the right to cancel the

charter; and if she exceeds the 110 days, the char-

terer has the right to cancel the charter; if and

when he decides to do so, it must be done when the

notice of readiness is given.

Right here I will say that that is the only specific
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reference in [32] the charter-party to this notice

of readiness to receive cargo—in that particular

clause, the cancellation clause of the charter-party.

The next clause provides that the cargo shall be

received and delivered alongside at loading berth

within reach of the vessel's tackles.

The next relevant clause provides that the ves-

sel's stevedores are, for the loading and the dis-

charging, to be appointed by the master.

We intend to prove that the vessel left a South

Sea Island port, Levuka, the city or town of

Levuka, in the Fiji Islands, on the 16th, or on the

19th of June, I believe it is. Have we a stipula-

tion on that?

Mr. SUTRO.—The 19th of June.

Mr. McCLANAHAN.—That she left Levuka on

the 19th of June, 1919, for San Francisco, for this

port ; that she arrived here some time in August and

was immediately after discharging her inward

cargo placed in dry-dock for repairs, and that dur-

ing the period after her arrival here, numerous in-

quiries were made by the Standard Oil Company,

through Mr. Slingerland, who was the agent of the

Standard Oil Company, who negotiated the charter

for the Vacuum Oil Company—numerous inquiries,

I say, were made by him as to when the vessel

would be ready for loading. That finally the vessel

was ready for loading, and on the 16th of Septem-

ber, 1919, she having already been advised of the

designated loading berth by Mr. Slingerland, or the

Standard Oil Company, as being Port Orient, a

loading point on this Bay, I think, under the con-
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trol of the Standard Oil Company; the vessel pro-

ceeded to that designated loading point on the 16th

day of September, and having arrived there was

berthed under the direction of the [33] agents of

the Standard Oil Company there present, and gave

notice—verbal notice—of her readiness to receive

cargo.

We expect to prove that, as a matter of fact, she

was ready to receive cargo.

We expect to prove that this notice of readiness

to receive cargo was also given to another employee

of the Standard Oil Company, at Point Orient, a

man named Jones, who is the reputed superintend-

ent of the Standard Oil Company's business at

Point Orient.

We expect to prove that on the same day, in the

city of San Francisco, verbal notice of the vessel's

having been sent to Point Orient, and of her readi-

ness to receive cargo, was also given to a man named

Blumer, who since the making of the charter-party

appears upon the scene as an agent—the local agent

of the Vacuum Oil Company.

We intend to prove that the vessel waited there

for her cargo at Point Orient, and received no cargo,

although it was known that that was the point

where the cargo was to be received, where it actually

was, though it was not received or designated to the

vessel at all.

It was on the 16th of September that the

vessel first went there and gave this notice of her

readiness; she waited there, and on the 11th of

October received from this man Blumer, who pur-
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ported to be the agent of the Vacuum Oil Company,

the charterer, a notice of cancellation of the charter

for failure on the part of the owner to give notice

of readiness to load.

We expect to prove that after the making of this

charter there was a very radical and an alarming

falling off in charter rates, and that after we had

received the notice of cancellation, we approached

the agent of the respondent, the Vacuum Oil Com-

pany, with offers to allow him to assist us in min-

imizing our [34] damages and securing another

cargo. That as the result of negotiations, we finally

did secure another charter from the Vacuum Oil

Company at the then prevailing charter rates, which

were a great many per cent lower than the charter

rates which were attempted to be cancelled.

I think that is our case, and I will call as the first

witness

—

Mr. SUTRO.—Are 3^ou claiming for your dam-

ages the diff'erence between the charter rates'?

Mr. McCLANAHAN.—We claim as damages the

difference between the charter of November 19, 1918,

the first charter negotiated with the Standard Oil

Company, and the charter which we later secured

from the same charterer, on the 1st of November,

1919.

We will prove that the rate on November 1, 1919,

was the then going market rate, and the highest

rate at which w^e could charter our vessel.

The charter which we made as the second charter-

party which the same charter was for the identical
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class of goods, for the identical voyage, and the

charter in all respects reads as the first charter-

party which was attempted to be cancelled reads.

I will first call Mr. Wolff.

Testimony of A. E. Wolff, for Libelant.

A. E. WOLFF, called for the libelant, sworn.

Mr. McCLANAHAN.—Q. Mr. Wolff, you are a

resident of San Francisco, are you? A. Yes, sir.

Q. What is your business?

A. Importer and exporter.

Q. How long have you been engaged in that busi-

ness? A. About eighteen years.

Q. Have you had any experience in the matter

of charters? [35]

A. Yes, sir.

Q. What has been your experience in that line?

A. In Pacific Ocean chartering practically during

the last 12 or 14 years, almost continuously.

Q. What class of charters have you principally

negotiated?

A. Full cargoes, both steamer and sailing ves-

sel, including lumber, and copra, and case oil.

Q. Have you had any dealings, during your busi-

ness experience, with the firm of Sanders & Kirch-

mann, Inc.? A. Yes, sir.

Q. That is a corporation here doing a shipping

business, with Australia and South Sea Island

ports, largely?

A. They are ship owners.

Q. And they are owners of various sailing ves-

sels? A. They are the agents for owners.
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Q. Agents for owners of various sailing vessels?

A. Yes, sir.

Q. You are not interested in Sanders & Kirch-

mann, are you? A. Not at all.

Q. How long have you done business with them

as a broker in the chartering of their vessels?

A. Sometimes as broker and sometimes as

charter, for the last six or seven years.

Q. Were you, in the month of November, in the

year 1918, familiar with the charter rates for

schooners, sailing vessels, in cargo lots, between

this port and the South Sea Islands and Australia?

A. Yes, sir.

Q. In that month and in that year, did you ne-

gotiate a charter with anyone for Sanders & Kirch-

mann as the managing owners?

A. Yes, several.

Q. Do you know the schooner "Commerce"?

A. I do.

Q. Did you negotiate a charter for that vessel

during that month for that corporation?

A. I did.

Q. With whom did you conduct your negotiations

for that charter? [36]

A. The Standard Oil Company, Mr. Slingerland.

Q. Who is Mr. Slingeiiand, with reference to the

Standard Oil Company?

A. 1 think his title at that time was Assistant

Traf&c Manager; I am not entirely sure, but I think

that was the title.
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Q. At that time, had you had any business with

Mr. Slingerland—I mean, before that?

A. Yes.

Q. In what line of business?

A. A similar line, chartering,

Q. Had you at that time made charters for San-

ders & Earchmann with Mr. Slingerland?

A. Yes, sir.

Q. Who did Mr. Slingerland act for?

A. For the Vacuum Oil Company.

Q. Were all of the negotiations for this charter

of the "Commerce" at this time made with Mr.

Slingerland ?

A. Yes, sir, they were made with Mr. Slinger-

land.

Q. Tell the history of the making of that charter,

please.

A. I would talk to Mr. Slingerland, either in his

office or on change, as to his requirements, and as

to what the company wanted, and he expressed a

desire to get the Sanders & Kirchmann ships at

that time, because there was pretty keen competi-

tion for them; we gave him the ships to work on

—

I think we gave the refusal in writing, if I remem-

ber, in a letter addressed to the Standard Oil Com-
pany, and Mr. Slingerland wired or cabled the offer,

and later on accepted the offer, either by signing a

copy of our letter or by writing us a letter.

Q.' What do you mean by giving Mr. Slingerland

the ships to work on?
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A. By giving him a firm offer of the ships. I

am not entirely sure, but I think we gave him a

firm oifer, or we indicated that we would receive

a firm offer from him; I think we gave him a firm

offer. Later on, when the charters were drawn,

[37] as is customary, on the Vacuum Oil Com-

pany's blanks, signed by the owners here in ac-

cordance with the terms of the negotiations, and

then sent on to New York for signature.

Q. Were these firm offers, which were either

given by him or given by you, such as contained

all of the terms of the charter?

A. Yes, sir.

Q. The principal terms'?

A. The principal terms.

Q. And upon acceptance of the firm offer, the

charter was then made out, as I understand you?

A. Yes, sir.

Q. And signed here first?

A. Signed by the owners here first, and by the

Vacuum Oil Company's agent in New York.

Mr. SUTRO.—Just a moment. I have not ob-

jected to this line of examination at all, but it

seems to me it is going a little too far. The only

charter before the Court is the charter that is men-

tioned in the pleadings. The execution of that

charter is admitted. I don't see the value of all of

this historical data; it is unnecessarily prolonging

the examination of the witness.
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Mr. McCLANAHAN.—Is there any particular

question that you object to?

Mr. SUTRO.—Yes, I object to this as immaterial,

irrelevant and incompetent, and that the charter

speaks for itself.

Mr. McCLANAHAN.—To what question do you

object?

Mr. SUTRO.—You asked him how it was made,

and he said it was signed by the owners. As a

matter of fact, it was not signed by the owners, it

is signed by Sanders & Kirchmann.

The COURT.—If the execution is admitted, I

think that is all that is necessary.

Mr. SUTRO.—Yes, that is all that is necessary.

Mr. McCLANAHAN.—But the question has

been answered, your Honor. [38]

The COURT.—The answer may stand.

Mr. McCLANAHAN.—Q. Mr. Wolff, can you

identify the document which I now hand you?

A. Yes, sir.

Q. What is it?

A. That is the charter for the schooner "Com-
merce," negotiated November 19, 1918.

Q. That is the charter that you have been speak-

ing of as having been negotiated by you?

A. Yes, sir.

The COURT.—Is that to be introduced in evi-

dence as an exhibit?

Mr. McCLANAHAN.—Yes, your Honor.

The COURT.—I suppose it will be marked Ex-
hibit 1.
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Mr. SUTRO.—I have not seen it yet.

Mr McCLANAHAN.—Here it is. We offer the

charter identified by the witness in evidence, and

ask that it be marked Libelant's Exhibit 1.

The COURT.—All right, let it be admitted.

(The document was here marked Libelant's Ex-

hibit 1.)

Mr. McCLANAHAN.—Q. At the time of the ex-

ecution of this charter, was the schooner "Com-

merce" at this port?

A. I could not say.

Q. Do you know of the voyage that brought her

to this port, prior to her readiness to enter upon

the charter in question?

A. Yes, sir.

Q. From what port did she sail on that voyage?

A. She sailed from Levuka, Fiji Islands.

Q. Do you know of her arrival at this port on

that voyage?

A. Not from memory; I would have to refresh

my memory on it.

Q. I say, you know the fact that she did arrive?

A. Yes, sir.

Q. Do you know what she did after she arrived?

A. She discharged the inward cargo, which was

to my firm, and then she went to the shipyards for

repairs. [39]

Q. After her arrival here, and prior to her readi-

ness to undertake the charter in question, did you
have any conversation or communication, oral or
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otherwise, with Mr. Slingerland, with reference to

the schooner "Commerce"?
A. Yes, I was seeing Mr. Slingerland every day,

or every few days at the outside during that period,

usually on 'Change, and sometimes talking over the

phone with him; he was asking us right along when
the "Commerce" would be ready, what w^as doing

on her.

Q. Ready for what?

A. Ready to go up to load under the case oil

charter.

Q. Do you know who designated the loading port

for the "Commerce" under this charter?

A. I don't know. That would be handled by

Sanders & Kirchmann.

Mr. SUTRO.—Q. You say you don't know?

A. No.

Mr. McCLANAHAN.—He has answered the

question. Why are you stopping him?

Mr. SUTRO.—If your Honor will just hear that

whole answer, you will see. He says: "No, that

would be handled by so and so"; that part of the

answer is not responsive. I had this witness be-

fore, your Honor, and not so very long ago, either,

and he is very

—

Mr. McCLANAHAN.—Now, Mr. Sutro, that is

highly improper.

The COURT.—Proceed.
Mr. McCLANAHAN.—Q. Did you know the

berth that was designated for the loading?
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A. Yes, sir.

Q. Where? A. Port Orient.

Q. Where is port Orient?

A. In the upper part of San Francisco Bay.

Q. What is it?

A. It is the loading place at which the Standard

Oil Company ships most of their case oil cargo off-

shore [40]

Q. Had you had other vessels that you had ne-

gotiated the charters for ship from that point?

A. Yes, sir.

Q. Do you know the date that the vessel pro-

ceeded to that designated point of loading?

A. September 16, 1919.

Q. What other ports or points are there where

case oil is furnished vessels by the Standard Oil

Company for Vacuum Oil shipments?

A. Point Orient is the usual point. At times I

think they have lightened it down to San Francisco

wharves, or Oakland wharves; once, many years

ago, they delivered it to us at Oakland Long Wharf,
and I think once at Point San Pablo.

Q. When this charter was negotiated, did you
know who was to be the furnisher of the cargo for

the vessel? A. Yes, sir.

Q. Who? A. The Standard Oil Company.

Q. I understand that this was one of a number
of charters similar to this that you negotiated with
the Standard Oil Company? A. Yes, sir.

Q. Who in each case was the furnisher of the
cargo? A. The Standard Oil Company.
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Q. When this charter was originally and first

broached and the negotiations were first com-

menced, did you know then that it was ultimately

to be a charter for the Vacuum Oil Company?

A. Yes, sir.

Q. At the time of the negotiations for this

charter, and the making of the charter, did the

Vacuum Oil Company, to your knowledge, have any

other agent, other than the Standard Oil Company,

here in San Francisco?

A. Not to my knowledge.

Q. Did you ever deal with any other agent than

the Standard Oil Company? A. No, sir.

Q. What was the prevailing market rate for lum-

ber in cargo lots on sailing vessels in November,

1918, from this port to Auckland, as a discharging

port, and/or Wellington, and/or Lyttleton, and/or

[41] Dunedin, Australia, with the option of one

port to the charter?

A. You mean at the time this charter was ne-

gotiated, do you, in November, 1918?

Q. Yes, in November, 1918.

A. The prevailing rate for the deck cargo of lum-

ber, taken on the deck of the schooner carrying case

oil, for future loading, was $27.50.

Q. Per thousand feet?

A. Per thousand feet.

Q. Board measure? A. Board measure.

Q. And what was the prevailing market rate for

case oil to be loaded below deck?
A. $1,375 per case.
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Q. So that the charter rates were the prevailing

market rates? A. Yes, sir.

Q. Do you know, Mr. Wolff, the prevailing- mar-

ket rate for lumber on charters of that character in

November, 1919, one year after?

A. During the whole of those three months—

I

don't know that I could say November specifically,

I think the last charter I had knowledge of was

probably in October; about $15 per thousand feet,

in October, 1919.

Q. For lumber? A. For lumber, yes.

Q. And what was the prevailing market rate for

case oil? A. 70 cents.

Q. 70 cents? A. Yes, at that same time.

Q'. Did you have anything to do with the second

charter of the "Commerce"? A. No, sir.

Q'. Between the consummation of the charter of

November 19, 1918, with the Standard Oil Com-

pany, for the Vacuum Oil Company, and the 16th

of September, 1919, what was the condition of the

freight market ?

A. It was downward, very sharply downward.

Q. Had that condition developed suddenly, or

was it a gradual condition?

A. It was the outcome of the shipping situation

[42] after the armistice; it came on slowly at first,

but got very rapid later on.

Mr. McCLANAHAN.—You may take the wit-

ness.
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Cross-examination.

Mr. SUTRO.—Q'. Mr. Wolff, your talks and your

negotiations with Mr. Slingerland were, I under-

stand, so far as you are concerned, as the represen-

tative of Sanders & Kirchmann, Inc. %

A. As a broker.

Q. As a broker of Sanders & Kirchmann, you

were representing them, were you not?

A. I presume so, but that question didn't enter

my mind.

Q. Well, it does now, as I ask it? A. Yes.

Q. You say that you made an offer to Mr. Sling-

erland of this charter; the offer was made by you

to Mr. Slingerland for the Vacuum Oil Company,

wasn't it"?

A. It was made to the Standard Oil Company

for submission by them to the Vacuum Oil Com-

pany.

Q. Didn't you say your dealings were with Mr.

Slingerland? A. Yes, sir.

Q. You had no dealings with anyone else con-

nected with the Standard Oil Company, did you?

A. No, but our letters were addressed

—

Q. I didn't ask you that: I asked you did you

have any dealings with anybody else except Mr.

Slingerland ?

A. At times; sometimes I talked with Mr. Sling-

erland 's assistant, and once with his superior, Mr.

Casad.

Q. Did you have any communications with any-
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body else other than Mr. Slingerland concerning

this charter?

A. I could not say concerning this charter; at

one time I did, when Mr. Slingerland was away.

Q. I am not asking you about other times, I am
asking you about this charter.

A. I could not say positively. [43]

Q. Very well, if you cannot answer, that's all

right. You say that Mr. Slingerland, in response

to your offer of this charter to him, accepted the

same in writing; Is that correct?

A. It is my memory that he accepted it in writing,

either at the foot of one of our own letters, a dupli-

cate, or on a letter which he wrote us ; I would have

to look up our records to be sure.

Q. You so testified on 3^our direct examination,

didn't you? I made a note of it. Did you so tes-

tify on your direct examination?

A. The record will show.

Q. What is your memory of your own examina-

tion?

A. My memory is I said I was not sure whether

Mr. Slingerland had written us separately or had

accepted on a duplicate of our letter.

Q. Your answer now is that in response to your

offer you don't know whether Mr. Slingerland

wrote you a letter, or whether he accepted it on a

duplicate of your letter; that is your answer, is it?

A. Yes.

Mr. McCLANAHAN.—And that is my recollec-

tion of his testimony.
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Mr. SUTEO.—^Very well, that is what I am ask-

ing him.

Q. Is that right? A. Yes, sir.

Q. And in writing to you, Mr. Slingerland was

writing to you as the broker of Sanders & Kirch-

mann. Inc. ? A. Yes, sir.

Q. You say that Mr. Slingerland was asking you

right along when she would be ready, or when she

would go to Point Orient, or what?

A. I don't know that he mentioned Point Orient,

particularly. He was asking us when she would be

ready to load her case oil.

Q, You say he was "asking us": Did he ask you?

A. He asked me, yes.

Q. He asked you? A. Yes, sir. [44]

Q. Had you told him that she was on the dry-

dock ?

A. I could not say whether I stated that; I could

not say that positively.

Q. Do you recall how long before she went to

Point Orient, as you testify, on September l'6th, Mr.

Slingerland asked you when she would be ready to

take her case oil?

A. The discussion of that was more or less inter-

mittent over a period of, I should say, two or three

weeks.

Q. Do you know when she got here?

A. My memory is it was some time in August; I

am not sure of the date.

Q. And he kept on asking you this up to the time
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that slie went up to Point Orient on September

16th: Is that right '?

A. Up to within a day or two of that time, when

he gave orders.

Q. When he gave orders?

A. Well, when the Standard Oil Company gave

orders.

Q. Now, first, let us get this right. It was up to

within two or three days of September 16th that he

kept asking you when she would be ready to take

her case oil?

A. That is my approximate memory.

Q. Until he, or the Standard Oil Company, gave

orders? A. Yes.

Q. Did he give you any orders?

A. Not to me; no, sir.

Q. Did the Standard Oil Company give you any

orders? A. Not to me.

Q. Do you know when Mr. Slingerland gave any

orders? A. I don't know whether he gave orders.

Q. Do you know whether anybody connected with

the Standard Oil Company gave any orders?

A. I don't know, myself.

Q. Then why do you say that he kept on repeat-

ing until he or the Standard Oil Company gave or-

ders?

A. Because when they were advised that the ves-

sel was ready to go up, orders were given to the

office—not to me—by the Standard Oil Company,

and the office ordered the vessel towed up. That is

why I said that. [45]
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Q, I just asked you a moment ago if you knew
Avliether or not anybody connected with the Stand-

ard Oil Company gave any orders, and you said no,

and now you state that somebody connected with

the Standard Oil Company gave the office order.

A. Was that your question I don't recall it that

way.

Mr. McCLANAHAN.—Do you deny that the

Standard Oil Company gave the order?

Mr. SUTRO.—Now, Mr. McClanahan, I didn't

interrupt your examination, and I don't care to

have you interrupt mine. As I told you before, I

have had experience with this witness.

Mr. McCLANAHAN.—That is very improper,

Mr. Sutro.

Mr. SUTRO.—I know you say that, but the Court

^an judge for itself.

The COURT.—Proceed.
Mr. SUTRO.—Q. Did Mr. Slingerland give you

any orders! A. No, sir.

Q. Did the Standard Oil Company give you or

your concern any orders?

A. Not my concern; no, sir.

Q. To whom did it give any orders?

A. To Sanders & Kirchmann, the agents for the

vessel.

Q. Were they written or verbal?

A. As far as I know, verbal.

Q. Who gave those orders?

A. I do not know.

Q. You don't know? A. No, sir.
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Q. To whom were they given?

A. I don't know that.

Q. Then how do you know any orders were given ?

A. From the office procedure.

Q. What is that procedure?

A. A vessel, when she is chartered to load at one

of two places, has to find out from the charterer

where she is to go to lift the cargo; when she is

ready, or nearly ready, the office procedure is to

confer with the charterer's [46] representative

and say that the vessel will be ready to go up on

such and such a day; the charterer will then say, "I

want to load her at such and such a place." Usu-

ally that is done verbally; sometimes over the tele-

phone, sometimes by one man, sometimes by an-

other. When the orders are given, the captain is

notified by the office and told that when he is read}^

to go up he is to pick up a towboat—to find out if

the berth is clear and then be towed up. That is

the procedure. And we know, inasmuch as the ves-

sel was towed up there, that orders were given.

Q. You know from prior procedure, do you, that

orders were given in this case?

A. I am assuming from the procedure that orders

were given in this case, otherwise the vessel would

not have known where to go.

Q. Your conclusion is that unless orders had been

given, the vessel would not know where to go: Is

that it? A. That is it, in part.

Q. What office do you refer to, when you re-

fer to "office procedure"?
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A. The procedure in the office of Sanders &
Kirchmann, the owners of the vessel.

Q. Sanders & Kirchmann, Inc.? A. Yes, sir.

Q. You were familiar with the procedure in that

office *? A. Yes, sir.

Q. And you saw what was going on with relation

to this vessel, didn't you? A. In part.

Q. In part?

A. Yes, in part; not altogether.

Q. Not altogether. Well, that is a cautious an-

swer. Now, you testified that you knew^ that the

berth this vessel was to go to was designated; who

designated the berth? A. That I don't know.

Q. Then you don't know that the berth was desig-

nated ?

Mr. McCLANAHAN.—That is a matter he has

been testifying [47] about, and I submit

—

Mr. SUTRO.—Now, never mind, Mr. McClana-

han.

A. Mr. Sutro, I think—

Mr. SUTRO.—Q. I ask you the question now, you

don't know that the berth was designated, do you?

Mr. McCLANAHAN.—I object to that, because

it is the very matter the witness and counsel went

through just immediately preceding this.

The COURT.—I thought he had given you what

he knew about it. You may answer it again.

Mr. SUTRO.—Very well, if your Honor is satis-

fied with that.

The COURT.—I thought he gave you what he
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knew about it. He said he gave you what he knew

about it—at least I have that in mind.

Mr. SUTRO.—He said that on his direct exami-

nation.

The COURT.—No, on yours. He gave you the

procedure, what he knew about it.

Mr. SUTRO.—Q. As I understand your testi-

mony now, it is that you don't know that the berth

was designated, except by the inference you draw

from the fact that she went up there : Is that right ?

A. As far as my personal knowledge goes, yes.

Mr. SUTRO.—That is all.

Mr. McCLANAHAN.—No further questions.

Testimony of Henry Kirchmann Jr., for Libelant.

HENRY KIRCHMANN, Jr., called for the libel-

ant, sworn.

Mr. McCLANAHAN.—Q. Your name is Henry

Kirchmann ?

A. Henry Kirchmann, Jr.

Q. You are an officer in Sanders & Kirchmann,

Inc., are you? A. I am.

Q. And they are the managing owners of the

schooner "Commerce"? [48] A. They are.

Q. And were the managing owners in November,

1918? A. They were.

Q. Who were the owners of the schooner "Com-

merce" in November, 1918?

Mr. SUTRO.—I object to that as not a competent

question. The best evidence of who the owners were

is the record at the customs-house.
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The COURT.—Is this one of the owners?

Mr. McCLANAHAN.—Yes, your Honor.

The COURT.—If he is one of the owners, he may
testify.

Mr. McCLANAHAN.—He is one of the officers

of the corporation. I never heard before that you

could not use verbal evidence to establish the owner-

ship of a chattel.

Mr. SUTRO.—It is very much like the question

of title to real estate, your Honor.

The COURT.—Well, is there any question about

it? Is the question of title in issue? Is there any

dispute about the title?

Mr. SUTRO.—I am not sure, your Honor. I

understand there is some question about the title.

The COURT.—I wall let him answer the question.

Mr. SUTRO.—I would like to ask him one or two

questions preliminarily, or even two or three ques-

tions.

The COURT.—Proceed.
Mr. SUTRO.—Q. You say you are an officer of

Sanders & Kirchmann, Inc.? A. Yes.

Q. What is your office? A. Vice-president.

Q. How long have you been vice-president ?

A. For the last four or five years.

Q. Continuously? A. Continuously.

Mr. SUTRO.—All right.

The COURT.—You may answer who are the

owners. [49]

A. Sanders & Kirchmann

—

Mr. McCLANAHAN.—Q. Just let me interrupt
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you: You are refreshing your memory, now, are

you? A. Yes, sir.

Q. From what?

A. From a list of owners of the schooner "Com-

merce" as I received them from the customs-house,

as of date November 19, 1918.

Q. And have you compared that list with the

books of Sanders & Kirchmann, Inc., showing the

owners of the '^Commerce"? A. I have.

Q. Those books are in your office?

A. They are.

Q. And they do show the owners?

A. They do show the owners.

Q. The men to whom dividends are paid out of

the earnings of the company? A. Yes, sir.

Mr. SUTRO.—If they are recited there, I will

admit it.

Mr. McCLANAHAN.—Very well. We offer in

evidence the certificate from the customs-house

showing the owners. Later on in the case, if your

Honor please, we propose to offer an amendment as

to the owners, because the owners have changed; as

your Honor knows, they change at one time and an-

other.

(The document was here marked Libelant's Ex-

hibit 2.)

Q. Do you know where the schooner "Commerce"
sailed from on the voyage to this city, prior to un-

dertaking the charter in question?

A. She sailed from Levuka, Fiji Islands, to San

Francisco.
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Q. When did she sail?

A. She sailed from Levuka about June 19th.

Q. And when did she get here?

A. She arrived in San Francisco on August 28th.

Q. Where did she go after arrival?

A. She discharged her inward cargo of copra, and

then was placed on dry-dock for repair to be ready

for this out-going voyage. [50]

Q. Do you know how long she was on dry-dock ?

A. She was on drj^-dock about two or three days,

but there were other repairs which were done while

she was in the water.

Q. Do you remember her going to the loading

berth under this charter-party?

A. Yes, she went to the loading berth on Septem-

ber 16, 1919.

Q. Prior to her going to her loading berth, had

you received a designation of that berth from any-

one?

A. I had received a designation of the loading

berth from the Standard Oil Company.

Q. What was the designation?

A. She was ordered to proceed to Point Orient^

and load cargo.

Q. At what date was this order designating the

loading berth?

A. It w^as either a day or two prior to her pro-

ceeding up there. The Standard Oil Company were

phoning us from time to time, asking when the boat

would be ready, and just prior to her going up
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there they designated the berth where she was to

proceed to, which was Point Orient.

Q. And she arrived at Point Orient, you say, on

September 16th, 1919? A. Yes, sir.

Q. Do you know at that time whether she was

ready to receive cargo, or not?

A. She was ready to receive cargo.

Q. Do you remember what may be designated as

the second charter-party of the "Commerce," made

with the Vacuum Oil Company, and dated Novem-

ber 1, 1919? A. I do.

Q. Between September 16, 1919, and the entering

upon the second charter-party, was anything done

to the schooner "Commerce" by way of making her

ready to receive cargo?

A. Nothing was done, because she was ready on

September l'6th to receive cargo.

Q. And she remained in that condition until she

was finally loaded under the second charter-party?

A. She did.

The COURT.—When was that done? Have you

that date? [51]

Mr. McCLANAHAN.—When was that done?

The COURT.—The loading under the second

charter.

Mr. McCLANAHAN.—Q. Do you know when she

was loaded under the second charter-party ? I have

the bills of lading here, your Honor. November 15,

1919.

The WITNESS.—That is the date when loading

was completed.
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Q. What is that ?

A. That would be the date when the loading was

completed.

Q. Yes, that is the date of the bill of lading ?

A. Yes.

Q. Did you, at the time of the making of the first

charter-party, November 19, 1918, know of any other

agent than the Standard Oil Company of the

Vacuum Oil Company in San Francisco?

A. I did not.

Q. Subsequently to September 16, 1919, did you

learn of any other agent ?

A. I was not officially advised of any other agents

but there was a Mr. Blumer whom we understood

was acting for the Vacuum Oil Company.

Q. A Mr. Blumer ? A. A Mr. Blumer.

Q. Do you remember having any dealings wdth

Mr. Blumer connected with the schooner "Com-
merce" on the date of September 16, 1919?

A. I called at the office of Mr. Blumer in the

forenoon of September 16, 1919, accompanied by

the captain of the steamer "Luzon," Captain

Beatty, another one of our vessels which had just

loaded a cargo for the Standard Oil Company; we
went there on business of the "Luzon," and on ar-

riving at that office Mr. Blumer asked me how the

"Commerce" was getting along, and I advised Mr,

Blumer that the "Commerce" had towed up the

river that morning, and that she either was at the

loading port or w^as on the way up.

Q. What else was said, if anything?
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A. I asked Mr. Blnmer if there was any further

notice necessary, and he said no. Then we pro-

ceeded with the business of the schooner "Luzon."

[52]

Q. Prior to that conversation with Mr. Blumer,

had you had any other conversation with him with

reference to the "Commerce"?

A. Yes, I had met Mr. Blumer on 'Change, and

he had asked how the "Commerce" was getting

along ; that was while she was repairing.

Q. After this conversation of September 16, 1919,

with Mr. Blumer, did you have occasion to see Mr.

Blumer again before he cancelled or attempted to

cancel this charter-party'?

A. No; between the time of September 16th and

the date of the cancellation of the charter-party I

did not see Mr. Blumer again.

Q. And had no communication with him?

A. Not during that time.

Q. Mr. Kirchmann, can you tell the Court the best

of your recollection as to where, and when, and

how, and by whom you were advised of Mr. Blumer 's

connection with the Vacuum Oil Company?

A. I was negotiating several charters at that time,

a good man of them through Mr. Wolff, for ship-

ping friends of mine, with the Standard Oil Com-

pany, and when I would call I would always call on

Mr. Slingerland, and at times he would designate

for me to go to somebody else; at one time he told

me to see a Mr. Blumer in the Mills Building, and
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so I went and saw Mr. Blumer in the Mills Build-

ing.

Q. Did you find his office there ?

A. I found his office there. On the door was only

the name C. A. Blumer.

Q. Did you from Mr. Slingerland learn at that

time that he was representing the Vacuum Oil Com-

pany? A. I did not.

Mr. SUTRO.—Who do you mean? Learn that

who was representing the Vacuum Oil Company?

Mr. McCLANAHAN.—Mr. Blumer.

Q. Do you know whether Mr. Blumer knew of

the arrival of the ''Commerce" in San Francisco on

her inward voyage?

A. I do not know whether he knew of her arrival,

hut he knew that she was [53] there prior to the

time that she proceeded up to Point Orient, because

he would ask me at times how the '

' Commerce '

' was

getting along.

Q. Do you know whether Mr. Slingerland knew

of her arrival here on the inward voyage ?

A. I do not know whether Mr. Slingerland knew

of her arrival here, but I know that he knew^ she

was here, because he would ask me how she was

getting along.

Q. How did you receive the designation of the

loading port under the charter-party?

A. The Standard Oil Company telephoned over

the telephone to proceed to Point Orient to load.

Q. Do you know who it was who telephoned?

A. I do not know who it was that telephoned, but
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we had that conversation with various officers of the

Standard Oil Company from time to time.

Q. I believe you testified that that was a few days

before September 16th.

A. It was a few days before September 16th.

Q. Was this the first dealing that you had had

with the Standard Oil Company in which it repre-

sented as agent the Vacuum Oil Company ?

A. No, we had many other charters made that

way with the Standard Oil Company; in fact, I

think we negotiated something like—we had over

ten charter parties of our own with the Standard

Oil Company, that is, the negotiations would be

made with the Standard Oil Company, and the

charter-party would be drawn in the name of the

Vacuum Oil Company, and it would be necessary

each time to have those charters forwarded to New
York for signature.

Q. Was the procedure in the case of the "Com-
merce" different from the procedure in the case of

other charters?

A. It was the same in every case, with the excep-

tion of the second charter, which took the place of

the cancelled charter; in that case, the charter was

signed here by Mr. Blumer. [54]

Q. Mr. Kirchmann, did your firm or corporation

receive notice of the cancellation of the first charter

from anyone? A. Yes.

Q. Mr. Kirchmann, after this vessel had been re-

paired, do you know whether she was certified, or

not?
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A. She was certified by a surveyor from the San

Francisco Board of Marine Underwriters.

Q. What did you do with that survey?

Mr. SUTRO.—If your Honor please, I think

that is entirely immaterial. There is no question

here about the vessel's seaworthiness; it is just en-

cumbering the record.

The COURT.—If there is no question about it,

then that might be taken as established.

Mr. McCLANAHAN.—Is there any question

about the fitness of the vessel to receive this cargo?

Mr. SUTRO.—No, there is no question about it.

Mr. McCLANAHAN.—Then it is admitted that

the vessel was fit to receive this cargo. Will you

admit that you had notice of that fitness?

Mr. SUTRO.—We will admit there was a sur-

veyor's certificate, certifying to the seaworthiness of

the vessel.

Mr. McCLANAHAN.—That is not far enough,

because this certificate is a certificate of her fitness

to receive this cargo for this voyage, and we want an

admission that that notice was received by the re-

spondent.

Mr. SUTRO.—We will admit that there was a

<»ertificate from a surveyor that the vessel was in

good condition throughout, and in every respect fit

to carry dry and perishable cargo upon the voyage

intended.

Mr. McCLANAHAN.—And that the intended

voyage was the voyage under this charter-party?

Mr. SUTRO.—Yes.
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Mr. McCLANAHAN.—And that you received

notice of that fact? [55]

Mr. SUTRO.—And that we received notice of that

fact, yes.

Mr. McCLANAHAN.—Q. I will ask you, Mr.

Kirchmann, if you can recognize this document

which I hand you?

A. Yes.

Mr. McCLANAHAN.—I will offer this in evi-

dence, and ask that it be marked Libelant's Exhibit

3. I desire to read these letters into the record. It

reads as follows:

Libelant's Exhibit No. 3.

(Letter-head of C. A. Blumer, Room 741 Mills

Building.)

''San Francisco, October 11th, 1919.

Sanders & Kirchmann, Inc.,

212 American National Bank Bldg.,

San Francisco, California.

Gentlemen

:

Schooner 'COMMERCE.'
As this vessel has not given notice of readiness to

load to the undersigned, and as the 110th day since

the vessel sailed from Suva, a South Sea Island

Port, expired on October 6th, 1919, the undersigned

hereby gives you this notice that it hereby exercises

its option to cancel and hereby cancels the Charter

covered b}' Charter Party dated the 19th of Novem-



vs. H. W. Westphal et al, 65

(Testimony of Henry Kirchmann, Jr.)

"ber, 1918, between yourselves and the undersigned.

Yours truly,

VACUUM OIL COMPANY, PTY., LTD.

By C. A. BLUMER,
Agent."

(The document was marked Libelant's Exhibit 3.)

Mr. McCLANAHAN.—Mr. Sutro, wdll you please

produce the answer to that letter ?

Mr. SUTRO.—Yes.
Mr. McCLANAHAN.—Q. Was there a reply

made to that letter, Mr. Kirchmann?

A. A reply was made to that letter.

Q. By Sanders & Kirchmann?

A. By Sanders & Kirchmann.

Mr. SUTRO.—Let me see your copy.

Mr. McCLANAHAN.—It is admitted, if your

Honor please, that [56] this was the answer. I

will ask that it be marked Libelant's Exhibit 4. It

is dated October 11, 1919.

Mr. SUTRO.—It may be more satisfactory to

have the original ; here is the original.

Mr. McCLANAHAN.—All right. I will read

from the original just handed to me by counsel. It

reads as follows:
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Libelant's Exhibit No. 4.

(Letter-head of Sanders & Kirchmann, Inc., 212 to

216 American National Bank Building.)

San Francisco, Cal., Oct. 11th, 19191.

Vacuum Oil Company, Pty., Ltd.,

C. A. Blumer, Agent,

Eoom 741 Mills Building,

San Francisco, Cal.

Dear Sirs :

—

Schr. 'COMMERCE.'
We are puzzcled to understand your letter of even

date. It was evidently written under a misappre-

hension that you can require notice of readiness to

be tendered to you in writing. The fact is that we

notified you that the vessel was ready in berth—at

the berth designated by you—almost immediately

after her arrival there and long before the 110th day

after she sailed from Suva. It seems evident that

your letter was written under the misapprehension

that the charter required us to give written notice.

Under the circumstances we cannot accept your

notice of cancellation of the charter.

Yours truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The letter was marked Libelant's Exhibit 4.)

Mr. SUTRO.—I would like to ask the witness a

question.

Q. Is that the letter that Sanders & Kirchmann

sent?
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A. That is the letter Sanders & Kirchmann

sent in reply to the letter that they received from

Blumer.

Mr. McCLANAHAN.—Q. And did you get a re-

ply to that letter? [57]

A. We received no reply to that letter that I re-

collect.

Q. Well, I hand you a document and ask you if

you can refresh your recollection from it.

A. Yes.

Q. So you did receive a reply?

A. Yes, we did receive a reply.

Q. What is the document that I hand you?

A. This is a letter from C. A. Blumer, under date

of October 14, 1919.

Q. Replying to yours of the 11th of October?

A. Replying to ours of the 11th of October.

Mr. McCLANAHAN.—I offer this in evidence

and ask that it be marked Libelant's Exhibit 5. It

is dated October 14, 1919. It reads as follows

:

Libelant's Exhibit No. 5.

(Letter-head of C. A. Blumer.)

"San Francisco, October 14th, 1919.

Messrs. Sanders & Kirchmann, Inc.,

212 American National Bank Building,

San Francisco, Calif.

Dear Sirs:

—

Schooner 'COMMERCE.'
Your letter, dated the 11th inst., was evidently left

at the office of the undersigned yesterday, a legal

holiday.
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Our letter of the 11th to you, cancelling the char-

ter for this vessel, dated November 19, 1918, was not

written under any misapprehension. We note that

you say that,

'The fact is that we notified you that the

vessel w^as ready in berth—at the berth desig-

nated by you—almost immediately after her ar-

rival there and long before the 110th day after

she sailed from Suva.'

So far as the writer of this letter is concerned, he

knows of no notice, either oral or written, that was

given by you, or any one else, to the undersigned, or

to anyone on its behalf, of the readiness of this ves-

sel to load. Will you kindly let us know who, on

your behalf, gave notice of readiness and on what

date and to whom the same w^as given, and also let

us have a copy of the [58] notice or of its con-

tents.

Yours truly,

VACUUM OIL COMPANY, PTY., LTD.,

By C. A. BLUMER,
Agent. '

'

(The document was marked Libelant's Exhibit 5.)

Q. Did you answ^er that letter"?

A. Yes, that letter was also answered.

Q. Is that the answer to the letter just read, the

letter which I now hand you? A. Yes, sir.

Mr. McCLANAHAN.—I offer this in evidence.

It is on the letter-head of Sanders & Kirchmann,

Inc. And dated October 15, 1919, and reads as fol-

lows: We ask that it be marked Libelant's Exhibit 6.
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Libelant's Exhibit No. 6.

(Letter-head of Sanders & Kirchmann, Inc.)

"San Francisco, Cal., Oct. 15th, 1919.

Vacuum Oil Company, Pty., Ltd.,

C. A. Blumer, Agent,

Eoom 741 Mills Building,

San Francisco, Cal.

Dear Sir:

Schooner 'COMMERCE.'
We acknowledge receipt of your letter of Oct. 14th.

Immediately upon the vessel's arrival in berth, the

Captain notified the man in charge, at designated

dock, that the vessel had arrived and was ready to

load and the man in charge came aboard, examined

the holds and inspected the dunnage and found the

vessel to be ready.

Yours truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The document was marked Libelant's Exhibit 6.)

Q. Did you receive an answer to that letter?

A. I don't recollect.

Q. Just refresh your memory by looking at this.

A. Yes.

Mr. McCLANAHAN.—We offer in evidence the

answer to the letter just read, and ask that it be

marked Libelant's Exhibit [59] and it reads as

follows

:
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Libelant's Exhibit No. 7.

(Letter-head of C. A. Blumer.)

''San Francisco, October 15th, 1919.

Sanders & Kirchmann, Inc.,

212 American National Bank Bldg.,

San Francisco, Calif.

Gentlemen :

—

Schooner 'COMMERCE.'
Your letter of today about the Schooner 'Com-

merce' is at hand. We do not understand to whom
you refer as 'the man in charge' whom you state the

Captain notified that the vessel had arrived and was

ready to load. You give us neither date nor name.

We had no one at the berth you mention repre-

senting us or authorized to accept any notice for

us, nor did anyone, so far as we know pretend to

have accepted any notice from you, or from your

Captain, on our behalf.

Yours truly,

VACUUM OIL COMPANY PTY., LTD.,

By C. A. BLUMER,
Agent."

(The document was marked Libelant's Exhibit 7.)

Q. Was that letter answered, Mr: Kirchmann?

A. My recollection is that that was answered.

Q. Do you identify this document that I hand you

as the answer to that letter? A. Yes, sir.

Mr. McCLANAHAN.—I offer in evidence the let-

ter identified by the witness, and ask that it be

marked Libelant's Exhibit 8. It is on the letter-



vs. H. W. Westphal et al. 71

(Testimony of Henry Kirchmann, Jr.)

head of Sanders & Kirchmann, Inc., reading as

follows

:

Libelant's Exhibit No. 8.

"San Francisco, Cal., October 17th, 1919.

Mr. C. A. Blumer,

Mills Building,

San Francisco.

Dear Sir:

We are much puzzled by the stand that you have

taken regarding your attempt to cancel the charter

of the Schooner [60] 'Commerce.' Can you give

us your positive assurance that you had no agent of

the Vacuum Oil Company at Point Orient, at any

time prior to the elapse of the 110 days ? This may

vitally affect the position we will take regarding the

cancellation.

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary.

'

'

(The letter was marked Libelant's Exhibit 8.)

Q. Did you get a reply to that letter, Mr. Kirch-

mann "?

A. I am not sure; there were so many letters.

Q. Can you refresh your memory from this?

A. Yes, sir.

Q. This is the reply? A. That is the reply.

Mr. McCLANAHAN.—We offer in evidence the

original reply identified by the witness, and ask that

it be marked Libelant's Exhibit 9. It reads as

follows

:
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Libelant's Exhibit No. 9.

(Letter-head of C. A. Blumer.)

"San Francisco, October 18th, 1919.

Sanders & Kirclimann, Inc.,

212 American National Bank Bldg.,

San Francisco, California.

Gentlemen:

—

Schooner 'COMMEECE.'

Yours of yesterday concerning the Schooner

'Commerce' received as we were about to close our

office for the day. We note that you do not give

us any of the information for which we ask in our

letter of the 15th.

For reply to your letter of yesterday we respect-

fully refer you to our letter of the 15th. We may

add that we have, we thhik, clearly and definitely

stated our position in the premises and we suggest

that it is useless to continue this correspondence.

Yours truly,

VACUUM OIL COMPANY, PTY., LTD.,

By C. A. BLUMER,
Agent."

(The document was marked Libelant's Exhibit 9.)

Q. Is it your recollection that that ended the cor-

respondence [61] with reference to the cancella-

tion? A. I think so ; I do not think there were

any more letters.

Q. Subsequently, Mr. Kirchmann, did you have

anything to do with Mr. Blumer about re-chartering

the schooner "Commerce'"?
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A. We had a meeting in Mr. Sutro's office with

Mr. Kirchmann, St., and Mr. Blumer, and myself.

Q. Mr. Kirchmann, Sr., is your father?

A. He is my father.

Q. When was that meeting held?

A. That meeting was a day or two prior to the

second charter.

Q. And if the second charter is dated November

1, 1919, it was a day or two prior to that?

A. It was a day or two prior to that.

Q. Was it at that meeting the second charter, of

November 1, 1919, was negotiated and agreed upon?

A. At that meeting, we were asked if we would

accept another charter at a little higher than the

going rate, provided we would cancel our libel

against the Vacuum Oil Company, which we de-

clined to do, and we left the office. We tried hard

to get a charter from the Vacuum Oil Company, but

we did not succeed in doing so at the time. We ad-

vised ^Ir. Sutro and Mr. Blumer that the best

charter we could get would be a lumber cargo to

Melbourne, at a $35 freight rate, from a Northern

lumber port, which would make the difference in

damages far greater than if we were given a case-

oil charter. They refused to give us a charter at

that time, and we left the office. As we were about

to enter the elevator, Mr. Blumer came to us and

said he would give us a charter at the going rate of

freight. That is the outcome of the negotiation for

the second charter.
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Q, Prior to your leaving the office and being

called back, had Mr. Blumer

—

Mr. SUTEO.—I don't think he said he was called

back. [62]

Mr. McCLANAHAN.— Q. ( Continuing) — had

Mr. Blumer made you an offer of any kind"?

A. Yes, Mr. Blumer had made us an offer through

Mr. Sutro of 75 cents per case if we would cancel

our libel, and it was intimated to us at the time that

they would even go a little higher if we would can-

cel our libel against the Vacuum Oil Company.

Q. What do you mean by cancelling your libel?

Had the libel been filed at that time ?

A. The libel had been filed at that time, yes.

Q. And you declined that 75-cent offer?

A. We declined that offer.

Q. I believe counsel corrected me; he said you

were not called back to the office.

A. We were called back to the office.

Q. Were you familiar at that time with the cur-

rent rate of freight in cargo lots between this port

and Wellington, Auckland, Lyttleton, Dunedin^

Australia? A. I was.

Q. What was the current rate for case oil stowed

under deck?

A. The current rate for case oil stowed under deck

was 70 cents a case.

Q. And what was the rate, in a charter carrying

case oil and lumber, for the lumber carried on deck?

A. For lumber carried on deck, $15, a thousand..

Q. Board measure'? A. Board measure.
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Mr. McCLANAHAN.—I call for the production

of the original letter dated October 29, 1919, ad-

dressed to C. A. Blumer, and signed Sanders &
Kirchmann, Inc., under the topic "Schooner 'Com-

merce.' "

Mr. SUTRO.—Here it is.

Mr. McCLANAHAN.—Q. Mr. Kirchmann, I

hand you this document which has just been pro-

duced by counsel—Mr. Sutro, it [63] was the

letter of October 29th that I wanted. I may use this

one later.

Mr. SUTRO.—I haven't got the original. I will

give you a copy. I thought that was the one I gave

you. That is a copy of it, isn't it? You have a

copy there.

Mr. McCLANAHAN.—Yes, I am comparing

them,

Q. I hand you a document and ask you if you can

identify it ; it is a copy. A. Yes.

Q. You have read that, have youl

A. I have read it.

Q. Does it refresh your memory about this offer?

A. It does.

Q. In what respect?

A. That Mr. Blumer made us an offer of 75 cents

a case for the case oil on the schooner "Commerce,"

and $20 per thousand for the lumber, provided we

would dismiss our libel standing against the Vacuum
Oil Company.

Q. Was that offer made at the meeting?

A. No, this was made prior to the meeting.
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Q. Prior to the meeting?

A. Prior to the meeting.

Q. I understood you to testify that the offer of

75 cents for the case oil was made at the meeting?

A. It was again made at the meeting.

Q. But it was made before that in writing, was it ?

A. Yes, it was made before that.

Q. And this is the document? A. Yes, sir.

Mr. McCLANAHAN.—You have examined this,

Mr. Sutro?

Mr. SUTRO.—Yes; it comes from my possession.

Mr. McCLANAHAN.—^\^e offer this in evidence

and ask that it be marked Libelant's Exhibit 10. It

reads as follows:

Libelant's Exhibit No. 10.

SANDERS & KIRCHMANN, INC.

San Francisco, Cal., Oct. 29th, 1919.

C. A. Blumer,

Agent, Vacuum Oil Co., Prop., Ltd.,

Mills Building,

San Francisco. [64]

Dear Sir:

Schooner 'COMMERCE.'
You offered, over the 'phone yesterday, to give us

a cargo of case oil and lumber for our Schooner

'Commerce,' offering to pay 75(^ per case freight on

the case oil and $20.00 per M feet freight on the

lumber, provided we would dismiss our libel suit

against your Company. You stated that these rates
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were well above present rates. Our reply was that

we declined jouv offer.

We did, however, offer to accept the above rates

without prejudice to any claim we had against you

and not dismiss our libel suit.

It is our understanding that you had declined to

accept our offer and this is to advise you, since you

have refused to fulfill our charter with you and have

further declined to offer us cargo for this vessel at

current rates, without prejudice to our claim against

you, that we are now going out in the open market

to secure the best, possible business we can for this

vessel, with the view to minimize our damages

against you as much as possible.

Yours truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The document was marked Libelant's Exhibit

10.)

Q'. And it was after the sending of that letter that

this meeting occurred at which the charter was

offered you at 70 cents and $15 for the lumber, and

you retained your rights under your suit?

A. Yes.

Mr. McCLANAHAN.—Will you produce the let-

ter of October 31st, Mr. Sutro, the one you offered

me a while ago and which, for the moment, I did

not use?

Mr. SUTRO.—Yes.
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Mr. McCLANAHAN.—Q. Can you identify the

letter which I now hand you? A. Yes.

Q. What is it?

A. That is a letter written on October 31st to

[65] C. A. Blumer, in reference to the schooner
'

' Commerce. '

'

, Q. And in reference to the matter of the charter?

A. Yes.

Mr. McCLANAHAX.—I offer it in evidence and

ask that it be marked Libelant's Exhibit 11. It

reads as follows:

Libelant's Exhibit No. 11.

(Letter-head of Sanders & Kirchman, Inc.)

"San Francisco, C'al., Oct. 31st, 1919.

C. A. Blumer,

Agent for Vacuum Oil Co., Prop., Ltd.,

Mills Building,

San Francisco.

Dear Sir:

Schooner 'COMMERCE.'
As advised you in our favor of the 29th inst., we

have gone into the market in an endeavor to secure

the best, possible business for this vessel. We find

that we are unable to secure a case oil cargo and the

best business that we are able to secure is a cargo

of redwood lumber, from Humboldt Bay to Mel-

bourne, at $42,50 per M feet, less 21/2% ? lump sum

based on average fir capacity of i850,000 feet.

Freight to be prepaid, but vessel to provide marine

and war risk insurance covering prepaid freight.
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In estimating the dii^erence in freight earnings

between this voyage and the case oil charter with

yourselves, under date of November 19th, 1918, an

allowance of at least sixty days additional must be

given the vessel, on account of the longer voyage,

also expense and loss of time moving from San

Francisco to Humboldt Bay, additional time loading

lumber cargo against case oil cargo, which also ap-

plies at the discharging end and the difference in

cost of loading and discharging lumber as against

case oil.

If you will refer to our letter of Oct. 29th you

will note that we offered to accept your offer of 75^

per case on case oil and $20.00 per M feet on lumber,

provided this would be done without prejudice to

our claim against you for breach of charter and

that we were not to dismiss our libel suit. It is our

opinion \Q^^ that your damages would be less if

the vessel took such a cargo, in place of the lumber

cargo, and we again repeat this offer to you, subject

to your written acceptance prior to 3 P. M. this

afternoon, and if you do not accept, this is to ad-

vise you that we will accept the redwood lumber

charter above referred to, to Melbourne.

Yours truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The document was marked Libelant's Exhibit

11.)
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Q'. Did you subsequently write to the agent of the

Vacuum Oil Company with reference to this new

charter? Look at that and refresh your memory.

(Addressing counsel.) Mr. Sutro, will you please'

produce the letter of November Sdl

Mr. SUTRO.—Here it is.

A. Yes, we wrote this letter on November 3d.

Mr. McCLANAHAN.—We offer in evidence this

letter identified by the witness, and ask that it be

marked Libelant's Exhibit 12. It reads as follows:

Libelant's Exhibit No. 12.

(Letter-head of Sanders & Kirchmann, Inc.)

"San Francisco, Cal., Nov. 3rd, 1919.

C. A. Blumer,

Agent for Vacuum Oil Co., Prop., Ltd.,

Mills Building,

San Francisco.

Dear Sir:

Schooner 'COMMEECE.'
In accordance with our agreement, we hand you

herewith proposed charter of the Schooner 'Com-

merce.' It is understood that this charter and the

rates and terms herein agreed upon are in no way

in substitution of your charter of November 19th,

1918, on the said vessel between Vacuum Oil Com-

pany and ourselves, or in prejudice of our rights

under and for breach of the same. Will you kindly

confirm our understanding in this regard in writing ?

In consideration of the execution by you of the

new charter [67] and your confirmation of this
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letter, we agree to modify your charter of the

Schooner 'Philippine,' dated November 19th, 1918,

by allowing you as an optional port of discharge,

under said charter, the port of Timaru, New Zea-

land.

Yours truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The document was marked Libelant's Exhibit

12.)

Q. This letter was written after the meeting in

Mr. Sutro's office, at which the charter was nego-

tiated finally? A. Yes, sir.

Q. Did Mr. Blumer, as the agent of the Vacuum
Company, give you the assurance which you asked

for in that letter in writing?

A. I do not recollect, but a charter was drawn

up.

Q. Just look at this letter and refresh your recol-

lection. A. Yes, sir.

Mr. McCLANAHAN.—We offer in evidence this

letter just identified by the witness, and ask that it

l)e marked Libelant's Exhibit 13. It reads as fol-

lows:
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Libelant's Exhibit No. 13.

(Letter-head of C. A. Blumer.)

"San Francisco, November 4th, 1919.

Sanders & Kirchmann, Inc.,

212 American National Bank Bldg.,

San Francisco, Calif.

Gentlemen :

—

Schooner 'COMMER CE.

'

We have yours of yesterday with proposed Char«

ter of the 'Commerce' dated November 1st, 1919.

The same is satisfactory and is not in substitution

of the former Charter dated November 19th, 1918,

and is without prejudice to any rights which you

may have by reason of the alleged breach by us of

the Charter of November 19th, 1918.

Yours truly,

VACUUM OIL COMPANY, PTY., LTD.
By C. A. BLUMER,

Agent."

(The document was marked Libelant's Exhibit

13.) [68]

Q. Mr. Kirchmann, was the second charter entered

into in writing?

A. The second charter was entered into in writ-

ing.

Q. And is this the second chai*ter?

Mr. SUTRO.—I suppose this evidence is all of-

fered, your Honor, upon the ground of reducing

the damages. I suppose it could have been properly

offered by us. I have not objected to it. Is that

the theory of it, Mr. McClanahan?
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Mr. McCLANAHAN.—It is the proof of our dam-

age. You deny any damage.

Mr. SUTEO.—You are proving damages by prov-

ing the second charter. If that is your theory, all

right.

Mr. McCLANAHAN.—Thank you.

The COURT.—Proceed.
Mr. McCLANAHAN.—We offer in evidence the

charter-party identified by the witness, and dated

November 1, 1919, between Sanders & Kirchmann,

Inc., agents for owaiers of the American schooner

*' Commerce," and C. A. Blumer, the agent of the

Vacuum Oil Company, Pty., Ltd. We ask that it

be marked Libelant's Exhibit 14.

(The document was here marked Libelant's Ex-

hibit 14.)

Your Honor, I suggest an adjournment.

The COURT.—We will try and take this case up

again to-morrow afternoon at 2 :00 o 'clock.

(The further hearing of the case was then con-

tinued until Friday, April 22, 1921, at two o'clock

P. M.)

[Endorsed] : Filed Jun. 13, 1921. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [69]

FRIDAY, APRIL 22, 1921.

HENRY KIRCHMANN, Jr., direct examination

(resumed).

Mr. McCLANAHAN.—If the Court please, coun-

sel has called for the production of a letter w^hich

I did not know was in existence. I have produced
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it. I would like to offer it in evidence as a part

of the testimony of Mr. Wolff.

The COUET.—Is there any objection?

Mr. SUTRO.—No, there is no objection.

The COURT.—Let it go in.

Mr. SUTRO.—Is Mr. Wolff going to stay here?

Is he going to be in attendance here? If he is, 1

would like to ask him some other questions. You
will be in attendance, Mr. Wolff, will you?

Mr. WOLFF.—Yes.
Mr. McCLANAHAN.—I can make a statement of

the contents of this letter, or

—

Mr. SUTRO.—It can be copied into the record.

Mr. McCLANAHAN.—Yes. Mr. Wolff testified

that he was in doubt as to whether the negotiations

with Mr. Slingerland for the charter were presented

by him in written form to Mr. Slingerland, or

whether Mr. Slingerland presented it to him. This

is a letter from Mr. Wolff's firm to Mr. Slingerland,

of the Standard Oil Company, making the proposi-

tion. I did not know of the existence of it.

The COURT.—You may proceed.

Mr. McCLANAHAN.—It reads as follows

:
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Libelant's Exhibit No. 15.

(Letter-head of Wolff, Kirchmann & Co.)

"TRIPLICATE.
In Replying, Please

Refer to our File No. 100. [70]

November 19, 1918,

Standard Oil Co.,

Bush & Sansome Sts.,

San Francisco, Calif.

Attention Mr. Slingerland.

Gentlemen

:

Schooners 'LUZON '—'COMMERCE '—' SA-

MAR'—'FORESTER' AND 'PHILIPPINE'
LAST HALF 1919 LOADING:

We confirm having chartered to you, in accordance

with conversation with Mr. Slingerland, the above

vessels to load cargoes of petroleum products in

cases under deck and full deckloads of lumber from

San Francisco to Auckland, Wellington, Lyttleton or

Dunedin at your option on the following terms:

RATES : Case oil $1.37-1/2 per case ; lumber $27.50

per M. ft. B. M.

DATES : Laydays to commence when vessels are

ready to load, cancelling one hundred and thirtieth

day after sailing for San Francisco if direct from

Sydney or a New Zealand port or one hundred and

tenth day if direct from South Sea Island port.

ITINERARY: Vessels, after completion of dis-

charge under their existing case oil charters, to pro-

ceed to this coast—with cargo or in ballast or via

Sydney or port or ports in New Zealand or South
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Sea Islands to San Francisco, there to load for you.

OTHEE CHARTER CONDITIONS: Same as

last charter of the Schooner 'COMMERCE' for case

oil.

It is understood that this charter is subject to all

Governmental restrictions and/or regulations.

We are writing this letter in quadruplicate.

Please sign two coj^ies and return to us together

with sufficient blanks to enable us to have original

charter parties drawn.

Yours very truly,

WOLFF KIRCHMANN & CO.

A. E. WOLFF,
Manager.

AEW:EMC.
Charter confirmed.

STANDARD OIL COMPANY.
By R. N. SLINGERLAND." [71]

(The letter was marked Libelant's Exhibit 15.)

The COURT.—Are you through, now?

Mr. McCLANAHAN.—I would prefer to intro-

duce in evidence the surveyor's report of the fitness

of the vessel. I got a stipulation as to it yester-

day, but I would prefer the surveyor's report to be

introduced.

The COURT.—Very well.

(The document was here marked Libelant's Ex-

hibit 16.)

Mr. McCLANAHAN.—Q. Mr. Kirchmann, be-

tween the dates of September 16th, when the vessel

reported at the Point Orient dock, and the 11th of
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October, when you received the letter purporting to

cancel the contract, had you received from Mr.

Blumer, or from Mr. Slingerland, or from anyone

else, any intimation of the stand to be taken on the

question of notice?

Mr. SUTRO.—I object to it on the ground that it

is perfectly immaterial whether they had, or not.

The COURT.—He may answer it.

A. No, sir,

Mr. McCLANAHAN.—Q. The letter of October

11th was your first intimation or notice of any ex-

ception to be taken to the notice given?

A. Yes, sir.

Q'. Between those dates, was it your expectation

that the charter-party would be carried out?

A. It was

—

Mr. SUTRO.—Just a moment, please. I object

to the question upon the ground that it calls for the

mental operation of the witness, and on the ground

that it is immaterial, irrelevant and incompetent tes-

timony.

The COURT.—He being one of the owners, I

think it is competent; it may go in.

Mr. SUTRO.—That he expected that she would

fill the charter?

The COURT.—Yes, just what his mental attitude

was. [72]

Mr. SUTRO.—I take an exception to the ruling.

Mr. McCLANAHAN.—Qi How many charter-

parties were negotiated in the year 1918, between

your company as managing owner, and the Standard
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Oil Company, wherein the charters were for the

Vociium Oil Company?
Mr. SUTRO.—I don't know that that is a ma-

terial question, your Honor, there is only one charter

under discussion here.

The COURT.—He may answer the question.

A. There were ten charters.

Mr. McCLANAHAN.—Q. There were ten char-

ters in that year ? A. In that year, yes.

Q. Prior to the 11th of October, 1919, had any

of those charter-parties, negotiated in the year 1918,

been carried out?

Mr. SUTRO.—I object to the question on the

ground that it is not material.

Mr. McCLANAHAN.—It is all on the question of

{he purported agency of the Standard Oil Company
for the Vacuum Oil Company.

The COURT.—The objection to the question as it

is propounded is sustained. Whether any exception

was taken to the authority under any of them might

be material and competent.

Mr. McCLANAHAN.—I do not quite catch what

your Honor says.

The COURT.—Whether any exception was taken

to the authority of the agent who entered into the

charter-party, that might be competent.

Mr. McCLANAHAN.—My purpose is to show

that all of the charters that were carried out be-

tween this company and the Standard Oil Company

for the Vacuum Oil Company prior to October 11,
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were carried out in the same method as was the

charter in suit.

The COURT.—Yes; whether they were carried

out, that perhaps [73] might not be material,

other matters might enter into that; whether au-

thority to enter into this charter for this respondent

might be material. That is what you desire to de-

velop, I assume?

Mr. McCLANAHAN.—Yes, it is. I will try to

frame my question thus:

Q. Was there during all the time when you were

dealing with the Standard Oil Company for the

Vacuum Oil Company any question of the authority

of that company to act for the Vacuum Oil Com-
pany? A. I don't understand that question.

Mr. McCLANAHAN.—Read the question, Mr.

Reporter.

(Question read by the reporter.)

A. To our knowledge, no.

Q. Was any written notice of readiness given

either the Standard Oil Company, or to Mr. Blumer,

in regard to the second charter of the schooner

"Commerce"?

Mr. SUTRO.—I object to that is not material or

competent.

The COURT.—Sustained.

Mr. McCLANAHAN.—Save an exception.

Q. Who paid freight on the second charter-party?

A. The Standard Oil Company.

Q. Who received the commission called for by the

charter-paiiy, as far as you know?
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A. The Standard Oil Company.

Q. After her arrival at the dock at Point Orient,

on September 16, did the vessel leave that dock until

or before she had received her case oil cargo mider

the second charter-party? A. She did.

Q. She did what?

A. She shifted from one wharf to another wharf.

Ql But she did not leave Point Orient?

A. She did not leave Point Orient; no, sir.

Q. When was the loading under the second char-

ter-party commenced? [74]

Mr. SUTRO.—I object to that on the ground that

it is entirely immaterial; it has nothing to do with

this charter.

The COURT.—I don't think—

Mr. McCLANAHAN.—I think the Court asked

that very question itself yesterday.

Mr. SUTRO.—No, I don't think so.

The COURT.—Wherein is it material? I just

inquired as to the fact, and that is in now. Where-

in is it material to the second one?

Mr. McCLANAHAN.—I think it is part of the

res gestae, your Honor.

The COURT.—Very well, if you feel that way

about it, put it in.

Mr. SUTRO.—Exception.
Mr. McCLANAHAN.—Q. Do you know the date

of the commencement of the loading under the sec-

ond charter-party?

Mr. SUTRO.—The same objection and exception.

The COURT.—Yes.
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A. November 7th.

Mr. McCLANAHAN.—Q. Can you identify these

documents, Mr. Kirchmann?

A. This is the bill of lading for the
'

' Commerce. '

'

Q. Under the second charter-party?

A. Yes.

Mr. McCLANAHAN.—We offer these bills of

lading in evidence.

The COURT.—All as one exhibit?

Mr. McCLANAHAN.—Yes, I think they may all

go in as one exhibit.

The COURT.—Very well.

(The documents were here marked Libelant's Ex-

hibit 17.)

Mr. McCLANAHAN.—Q. Did you furnish the

form for the bill of lading for the case oil that I

have just introduced in evidence? [75]

A. No, sir.

Mr. SUTRO.—Wait a moment. The witness does

not give me a chance to object. That is an imma-

terial matter, your Honor, whether he did, or not.

The COURT.—He has answered it; let it stand.

Mr. McCLANAHAN.—Q. Mr. Kirchmann, have

you had prepared in your office since adjournment

yesterday a statement showing the difference be-

tween the freight under the first charter-party and

under the second? A. I did.

Q. And is this the statement?

A. That is the statement.

Mr. McCLANAHAN.—I will show it to counsel.
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Mr. SUTEO.—That is a mere matter of arithmet-

ical computation.

Mr. McCLANAHAN.—It is for the Court's con-

venience. We oifer it in evidence.

Mr. SUTRO.—We are not conceding the correct-

ness of it. It is simply a mathematical computa-

tion.

Mr. McCLANAHAN.—It is not simple.

Mr. SUTRO.—I am not casting any reflections on

the ability of the person who made it up. I say it

is merely a mathematical calculation.

Mr. McCLENAHAN.—Yes, it is made for the

convenience of the Court.

Mr. SUTRO.—Will you give me a copy of it?

Mr. McCLANAHAN.—Yes, we will supply you

a copy of it.

The COURT.—Let it be admitted.

(The document was marked Libelant's Exhibit

18.)

Mr. McCLANAHAN.—That is all.

Cross-examination.

Mr. SUTRO.—Q. Mr. Kirchmami, the office of

Wolff, Kirchmann & Co., and of Sanders & Kirch-

mann, Inc., at the time of the [76] transactions

concerning which you have testified, were in the

some place, were they not?

A. They were adjoining offices on the same floor

of the building.

Q'. They were adjoining offices on the same floor

of the American National Bank Building?

A. The American National Bank Building, yes.
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Q. Besides those two concerns, that is to say,

Sanders & Kirchmann, Inc., and Wolff, Kirchmann

& Co., you were conducting the business on your own

account as Henry Kirchmann, Jr., were you not?

A. As a ship broker, yes.

Q'. And your place of business was there, also?

A. Not in the office of Wolff, Kirchmann & Co.

Q. No, no, I mean adjoining.

A. Adjoining; yes.

Q. With Sanders & Kirchmann?

A. With Sanders & Kirchmann.

Q. They were all communicating rooms, were they

not? A. Yes, sir.

Q. The office of Sanders & Kirchmann, Wolff &
Kirchmann, and your own?

A. You could walk from one office to another.

Q. You said, on your direct examination, that

between September 16th and October 11th you had

received no word from anybody about the "Com-
merce"?

A. I had received no word about the "Com-
merce"—^what do you mean?

Q. Did you say that between September 16, 1919,

and October 11, 1919, when the notice of cancellation

was given, on that later date, you had received no

word about the "Commerce" from either Mr. Blumer

or Mr. Slingerland, or anybody connected with the

Vacuum Oil Company and the Standard Oil Com-
pany?

A. I received no word from them that ever inti-

mated they were going to cancel their charter.
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Q. Either verbally or in writing?

A. Either verbally or in writing.

Q. Did you see those gentlemen during that time?

You were here, [77] weren't you?

A. I don't think I saw either of them.

Q. You were in town, w^ere you not ?

A. I am not sure whether I was in town or not.

Q. Do you know whether or not you were in

town?

A. I was on September 16th, I was on that date;

as to whether I was in town up to October 11th, I

am not sure. In fact, my recollection is I was out

of town on October 11th.

Q. October 11th? A. I think so.

Q. Where were you, if you recall?

A. I think I was in San Rafael at that time.

Q. But you came back to San Francisco on that

day: Is that what you mean?

A. I don't think so at that time.

Q. Were you living in San Rafael?

A. I was living in San Anselmo at that time, and

I had business over in San Rafael.

Q. You mean just on that day?

A. For several days I was over there.

Q. But you came over to San Francisco every

day?

A. There were several days that I did not come

to San Francisco at all.

Q. For how long a time?

A. It probably covers a period of a week.

Q. From October 11th to October 18th?
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A. No, it was prior to October 11th.

Q. Let me understand this: Between September

16th and October 11th you were away for a week,

you think?

A. There was some time I was away, whether it

was for a week, or not, I could not be sure, but I

feel certain I was away at that time. I could look

it up and be certain.

Q. You say at that time : You mean between Sep-

tember 16th and October 11th ?

A. On September 16th I was in town, but

whether I was in town on October 11th, I am not

certain.

Q. Were you away between September 17th and

October 11th? [78]

A. I cannot say just on w^hat date I was away.

Q. Were you away for any length of time ?

A. Yes, I was away for some time.

Q. In San Anselmo?

A. In San Anselmo and San Rafael.

Q. San Anselmo and San Rafael are points that

can be reached within an hour from San Fran-

A. But there were matters there that took up my
time.

"Cisco ?

Q. I say that San Anselmo and San Rafael are

points that can be reached within an hour from San

Francisco? A. Yes, sir.

Q. There is a regular ferry boat service and a

regular local train service? A. Yes.
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Q. I don 't understand what you mean. After Oc-

tober 11th you came back: Is that right?

A. Whether it was just after October 11th or

later than that, I cannot say for certain ; I was back

the latter part of October, anyway.

Q. You were back the latter part of October ?

A. I was back the latter part of October, yes.

Q. With whom did you have this business in San
Anselmo, or in San Rafael?

Mr. McCLANAHAN.—I don't think that is mate-

rial, is it?

Mr. SUTRO.—I don't have to disclose my pur-

pose now. It may help us to fix the time when the

witness was away.

Mr. McCLANAHAN.—I don't know but what

this is trying to pry into private matters.

The COURT.—Sustained.

Mr. SUTRO.—I am not asking him the nature of

the business, I just want to find out the persons with

whom he had the business.

Mr. McCLANAHAN.—That is immaterial.

The COURT.—Proceed.

Mr. .SUTRO.—Q. Mr. Kirchmann, you say you

don't know whether you were here on October 11th

?

A. I don't think I was here on [79] October

nth.

Q. Did you see the letter that Mr. Slingerland

wrote on that day, I mean that Mr. Blumer wrote on

that day?

A. I don't think I saw that until I returned.

Q. Until what?
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A. Until I returned. I am quite sure I did not

see it on October 11th; it was several days after

that before I returned.

Q. How many days?

A. Probably within a week.

Q. You saw it within a week?

A. Within a week.

Q. Do you recall the letters that were written in

reply to that letter ? A. Yes, I do.

Q. You were here when they were written, were

you not?

A. Some of them; the latter part of October, yes;

some of the earlier letters I probably was not aware

of.

Q. Referring to Exhibit No. 3, the letter from

Mr. Blumer on October 11th, will you kindly tell us

when you first saw that?

A. On my return to the office.

Q. How long after that letter was received at the

office? A. Probably within a week.

Q. Within a week? A. Yes, sir.

Q. Do you recall Exhibit 4?

A. This is also probably within a week.

Q. You did not dictate that letter, then?

A. No, sir.

Q. And Exhibit No. 5?

A. I might have returned by this time, but I am
not certain.

Q. You do recall, however, the answer to that?

A. Yes, sir.
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Q. That would be Exhibit No. 6; that was written

when you were in the office ?

A. Yes, this letter was written after I was back.

Q. You dictated that letter, didn't you?

A. No, I didn't dictate it.

Q. You saw the letter before it was sent ?

A. I saw the letter [80] before it was sent.

Q. Now, Exhibit No. 7, you were in the office

when that was received at your office?

A. Yes, sir.

Q. And you recognize that? A. Yes, sir.

Q. And Exhibit No. 8, did you dictate that?

A. I didn't dictate it; no, sir.

Q. But you saw it before it was sent?

A. I saw it before it was sent.

Q. Now, Mr. Kirchmann, you said that the "Com-
merce" sailed from Levuka on June 19th?

Mr. McCLANAHAN.—About June 19th.

Mr. SUTEO.—Well, I just want to fix the date.

When you made your opening statement you asked

me if I would stipulate to the date and I said, yes.

I would like to get that date fixed in the record. I

have a copy of the master's declaration, or whatever

you call it, and it says June 19th is the date. Do
you want to stipulate that that is the date?

Mr. McCLANAHAN.—Yes.

Mr. SUTRO.—Very well. It is stipulated that

she sailed from Levuka on June l'9th.

Q. You said, Mr. Kirchmann: "I had received a

designation of the loading berth from the Standard

Oil Company." Do you recall who of the Standard
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Oil Company designated the loading berth to you?
A. No, sir. We had many conversations with the

Standard Oil Company

—

Q. Just answer my question: You don't recall?

A. No, sir.

Q. Do you recall the words that were said to you ?

A. The exact words, no ; the purport of them, yes.

Q. I ask you for the exact words; you don't recall

them? A. No.

Q. Do you remember when it was that you re-

ceived the designation? [81]

A. A day or two prior to the time the vessel pro-

ceeded to Point Orient.

Q. A day or two prior to that time; that would

be September 15th or 14th?

A. 14th or 15th; it might have been the 13th if

the 14th was a Sunday.

Q. Had you inquired for a loading berth?

A. Yes, sir.

Q. You asked the Standard Oil Company?

A. Certainly,

Q. Who did you ask ?

A. The Standard Oil Company were

—

Q. I ask you, who did you ask?

A. The Standard Oil Company.

Q. Who in the Standard Oil Company?

A. I don't know. I talked to many in the Stand-

ard Oil Company.

Q. Who did you talk to?

A. I probably asked for Mr. Slingerland's office.
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Q. You probably asked; do you know who you

talked to?

A. I do not, other than the Standard Oil Com-
pany.

Q. I didn't ask you that, I asked do you know
who you talked to.

A. Other than the Standard Oil Company; no.

Q. You are quite clear in your recollection, how-

ever, that you rang up the Standard Oil Company?
A, Yes, sir.

Q. And that you did it continuously from the time

the vessel was on the dry-dock until September 13th

or 14th? A. What is that?

Mr. SUTRO.—Read the question, Mr. Reporter.

(Question read by the reporter.)

A. That I did what.

Q. Rang up the Standard Oil Company to have a

berth designated?

A. No, not continuously; the Standard Oil Com-

pany was ringing me up continuously, wanting to

know how the "Commerce" was getting along.

Q. Do you know who in the Standard Oil Com-

pany you would talk to on those occasions ?

A. Sometimes Mr. Slingerland, sometimes [82]

Mr. Peas, sometimes Mr. Moore, and other times the

telephone call would simply come in saying, "This

is the Standard Oil Company," to which we would

reply.

Q. And what would the question be?

A. How the "Commerce" was getting along.

Q. And that would continue along up to within



vs. H. W. Westphal et al. 101

(Testimony of Henry Kirchmann, Jr.)

two or three days of when she sailed up there?
A. Yes, they wanted to know when she would go

up.

Mr. SUTRO.—Will you, gentlemen, kindly pro-
duce a letter dated September 4, 1919, from the
Standard Oil Company to Messrs. Sanders &
Kirchmann, Inc.?

Mr. McCLANAHAN.—I cannot produce it now.
I have not had any notice to produce it. I have
never seen it, myself.

Mr. SUTRO.—Then, subject to the production
of the original, I will show the witness a copy.

Mr. McCLANAHAN.—Let me see it.

Mr. SUTRO.—Yes. I am not ofeering it now.
I am just going to show it to the witness, iirst.

Q. I will show you what purports to be a copy of
a letter addressed from the Standard Oil Company
to Sanders & Kirchmann, Inc., dated September 4,

1919, and I ask you if you recognize such a letter,

or if Sanders & Kirchmann received such a letter?

A. I have no recollection of it. This is on the
schooner "Luzon," isn't it?

Q. Yes. A. I have no recollection of it.

' Q. As far as you know, such a letter was never
received ?

A. No; it might have been, but I have no recol-
lection of it.

Q. You haA-e no recollection of it? A. No.

Q. I will show you a letter from Sanders &
Kirchmann to the Standard Oil Company, dated
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September 4, 1919, and ask you if you recognize

that. A. Yes, sir. [83]

Q. You recognize that? A. Yes, sir.

Q. That letter was sent, was it?

A. That letter was sent.

Mr. SUTRO.—We will offer in evidence the letter

of September 4, 1919, to Sanders & Kirchmann,

from S. G. Casad, which is as follows:

Respondent's Exhibit "A."

(Letter-head of Standard Oil Company.)

''San Francisco, Cal., Sept. 4, 1919.

In replying please refer to S-429-1

Sanders & Kirchmann, Inc.,

212-216 American National Bank Bldg.,

San Francisco, California.

Gentlemen

:

Schooner 'LUZON.'

Referring to your letter of today requesting that

we give you berthing instructions for the above ves-

sel, which you state you expect will be ready to

berth Saturday, Sept. 6, 1919:

Will you kindly look to Mr. C. A. Blumer, 741'

Mills Building, San Francisco, for information of

this character, and do likewise with respect to any

other unfinished charter parties with the Vacuum

Oil Co., Pty., Ltd.

(Sgd.) S. G. CASAD, R. N. S."

(The letter was marked Respondent's Exhibit

^'A.")
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We offer in evidence the letter identified by the

witness, dated September 4, 1919, from Sanders &
Kirchmann to the Standard Oil Company, to which

Exhibit "A" is the answer. That letter is as fol-

lows:

Respondent's Exhibit "B."

(Letter-head of Sanders & Kirchmann, Inc.)

"San Francisco, Cal., September 4th, 1919.

Standard Oil Co.,

200 Bush Street,

San Francisco.

Attention Mr. Slingerland.

Oentlemen

:

Schooner 'Luzon'—CASE OIL CHARTER-
PARTY, DATED SAN FRANCISCO, NOV.
19, 1918. [84]

This vessel is now on the dry-dock and we expect

she will be ready to berth Saturday, September 6th,

1919. Will you please give us berthing instructions

promptly ?

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The letter was marked Respondent's Exhibit

Q. In pursuance of the letter of Mr. Slingerland,

or Mr. Casad—as a matter of fact, Mr. Kirchmann,

Exhibit "A" was written by Mr. Slingerland,

wasn't it—it is signed "R. N. S."
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Mr. McCLANAHAN.—He said he didn't recog-

nize the letter.

Mr. SUTRO.—Yes, that is a fact, he said he

didn't recognize it.

Q. Do you recall whether or not, in pursuance of

that letter, Sanders & Kirchmann wrote to Mr.

Blumer? A. I do not.

Q. I show you a letter and ask you if you recog-

nize it. A. Yes.

Q. That letter was sent, was it? A. Yes, sir.

Q. And this is a copy of the letter that was at-

tached to it?

A. I don't know. May I see this letter a minute?

Yes, I presume that is the letter that was attached

to it.

Mr. SUTRO.—Now, while I am reading this, I

will show these next so as to save time. Counsel

can look at them. I offer in evidence a letter dated

September 4, 1919, from Sanders & Kirchmann to

V. A. Blumer, reading as follows:

Respondent's Exhibit "C."

San Francisco, Cal., September 4th, 1919.

Mr. C. A. Blumer,

Mills Building,

San Francisco.

Dear Sir:

We enclose herewith copy of our letter to the

Standard Oil Co. requesting berthing instructions

for the Schooner "Luzon.' In case we are not cor-

rect in asking the Standard Oil Co. for these in-
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structions, will you kindly give them to us, [85]

and oblige,

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. C. KIRCHMANN,
Secretary."

The letter that was attached to that and referred

to in this letter is the letter of September 4, 1919,

from Sanders & Kirchmann to Standard Oil Com-
pany, asking for berthing instructions regarding the

''Luzon."

The COURT.—Those are both one exhibit?

Mr. SUTRO.—Yes.
(The documents were here marked Respondent's

Exhibit "C")
Q. While they are examining that, I want to ask

you something: Referring to this Exhibit 7, which

you said you saw when it was received, that you

were in the office, and also Exhibit 8, which you saw

before it was sent, and Exhibit 6, which you saw be-

fore it was sent, before those letters, 6 and 8, were

sent, you had looked at the prior correspondence

which had passed between Mr. Blumer and your

office on that subject, had you not, that is to say,

the cancellation of the charter? A. Yes, sir.

Q. And had read them and examined them care-

fully, had you not? A. Yes, sir.

Mr. McCLANAHAN.—What charter is that, the

^'Commerce"?

Mr. SUTRO.—Yes, the charter we are talking

about here.
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Q. When I say you had read these letters, I mean

Mr. Blumer's cancellation notice of October 11?

A. Yes.

Q. And the reply from your office on October 11 ?

A. Yes.

Q. And Mr. Blumer^s letter of October 14th ?

A. Yes.

Q. And the reply from your office on October 15?

A. Yes.

Q. Also Mr. Blumer's letter on October 15th?

A. May I see those letters, so that I can be sure

of the dates as you are calling them off?

Q. Yes; they are the same ones that you saw be-

fore? A. Yes. [86]

Q. I now show you two letters, dated respectively

September 5, 1919, and September 6, 1919, from

Sanders & Kirchmann to Mr. Bliuner.

A. These letters were written by Sanders and

Kirchmann.

Mr. SUTRO.—We offer these in evidence. The

letter of September 5th, from Sanders & Kirchmann

to C. A. Blumer, is as follows:

Respondent's Exhibit *'D."

(Letter-head of Sanders & Kirchmann, Inc.)

''San Francisco, Cal., Sept. 5th, 1919.

Mr. C. A. Blumer,

Mills Building,

San Francisco.

Dear Sir:

Under date of September 4th we were in receipt
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of a letter from the Standard Oil Co., San Fran-

cisco, asking us to look to your goodself for berth-

ing instructions for our Schooner 'Luzon.' This

you will note we did, thru our letter to you under

date of September 4th.

This is also to confirm our conversation of even

date, that we expect this vessel will come off the

dry dock this evening and will be ready to tow to

loading port on Saturday, the 6th inst. We have,

however, arranged to tow the vessel on Sunday, the

7th inst., and meanwhile await your instructions for

berthing.

We are enclosing herewith an affidavit from the

master of the Schooner 'Luzon,' being an abstract

from his log of the dates of May 24th and 25th,

1919, and from which you will note the vessel sailed

on the 24th of May, 1919.

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

I am not offering the affidavit, because it is not

part of this case. The importance of this letter is

to show that they got the other letter.

(The letter was here marked Respondent's Ex-

hibit "D.")

The letter of September 6th is from Sanders &
Kirchmann [87] to Mr. Blumer, and reads as fol-

lows:
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Respondent's Exhibit **E."

(Letter-head of Sanders & Kirchmann, Inc.)

"San Francisco, Cal., Sept. 6th, 1919.

Mr. C. A. Blumer,

Mills Building,

San Francisco.

Dear Sir:

Schooner 'LUZON.'

Confirming our telephone conversation of this

morning, we have agreed to hold this vessel for

loading orders until Monday or Wednesday next,

but it is agreed and understood that her lay days

for loading commence Wednesday, A. M., Septem-

ber 10th, 1919.

Enclosed please find Surveyor's report from the

Board of Marine Underwriters of S. F.

Thanking you for your favors, we remain.

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(The letter was marked Respondent's Exhibit

Q. The lay-days, and the commencement of them,

is an important matter, isn't it? A. I don't know.

Q. You are in the shipping business, and have

been, you have said, for a good many years ?

A. And what was your question?

Mr. SUTRO.—Read the question, Mr. Reporter.

(Question repeated by the reporter.)
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A. With ships, yes, it is.

Q. That is because the demurrage runs from the

running of the lay days, does it not?

A. Yes, that is correct.

Mr. SUTRO.—Will your Honor indulge me a

moment? The letters eliminate a good deal of the

cross-examination, and, therefore, save time. Your

Honor will indulge me while I look over these notes.

Q. Mr. Kirchmann, you were asked this question

:

[88]

''Q. Did you find his office there?

''A. I found his office; on the door was only

the name C. A. Blumer.

Q. Did you, from Mr. Slingerland, learn at

that time that he was representing the Vacu-

um Oil Company? A. I did not."

Is that correct?

A. At that time I was not notified by Mr. Slinger-

land that he was representing the Vacuum Oil Com-

pany.

Q. What time do you refer to?

A. When I was sent over to his office.

Q. For what purpose were you sent over to his

office?

A. In negotiating charters with Mr. Slingerland,

from time to time I would be asked to see someont>

else; that is a big office; at this time I was asked

to go and see Mr. Blumer.

Q. What time do you refer to? What time of

the year, when?

A. The date of that I am not positive.
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Q. Was that October, or November, or when was

it ? A. It was some time prior to September.

A. Yes, sir.

Q. Do you recall how long prior ? A. I do not.

Q. Mr. Kirchmann, when you went to my office,

after this cancellation of the charter had been given,

and this libel had been commenced, you came there,

did you not, as the result of a communication from

Mr. Denman? A. Yes,

Q. Mr. Denman and I w^ere in Portland, weren 't

we? That is to say, Mr. Denman so represented

to you? There was a wire sent to you from Port-

land by Mr. Denman, wasn't there?

A. I don't recollect that.

Q. You don't recollect that?

A. No, I don't recollect that.

Q. Are you sure of your statement that the char-

ter was finally consummated in my office?

A. Yes, sir.

Q. Don't you recall that you came to no agree-

ment in my office, [89] and you all walked out?

A. We walked out, and then Mr. Blumer came to

the elevator and called me back.

Q. That is your recollection, is it?

A. That is my recollection, yes.

Q. I simply wanted to correct that, Mr. Kirch-

mann, because it is not my recollection at all, and

my recollection is very definite on the matter, be-

cause you all went out. I don't care to take the

witness-stand personally if I can straighten this out
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with you. It is not a matter of any great conse-

quence, as I see it. Neither is that Mr. Blumer's

recollection. See if this does not refresh your rec-

ollection. It is better for all concerned if there

were no lawsuits; Mr. Denman and I had agreed

in Portland to send you each a wire; pursuant to

that agreement, I had sent Mr. Blumer a wire in

which we suggested to you both to give and take,

but that we came to no understanding and you all

Avalked out of my room. Does that refresh your

memory ?

A. My memory is this way: We called at your

office and saw you there, and saw Mr. Blumer there,

and we tried to get together on the charter-party;

you offered us a charter-party at a little higher rate

if we would dismiss the libel, which we would not

accept, and we left your office without coming to-

gether on the charter, and when we got to the ele-

vator Mr. Blumer came after us and called us back,

and the charter was closed.

Q. You gave your deposition in this case some

time ago, did you nof? A. Yes.

Q. Do you recall when it was"?

A. It Avas prior to my leaving for the Philippine

Islands.

Q. Well, it was on January 6, 1921. Did you

read that deposition yesterday, before you testified

here? A. I did.

Q. When did you read it?

A. Yesterday forenoon. [90]
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Q. I will ask you if on that deposition you testi-

fied as follows, referring to this interview

:

''Q. Who were present at that time?

A. Mr. Blumer, Captain Beatty and myself.

Q. What was the nature of your business

there %

A. We were over to see Mr. Blumer in con-

nection with the business of the schooner 'Lu-

zon.'

Q. While you were there, did you have any

conversation with Mr. Blumer in regard to the

schooner 'Commerce'?

A. Yes, I introduced Captain Beatty as the

Master of the schooner 'Luzon,' and then Mr.

Blumer asked me about the 'Commerce,' how

the 'Commerce' was getting along loading, and

I told him that the towboat had been ordered

to take her up to the river that morning, up

to the oil wharf that morning, and that she was

either up there or en route up there."

Did you so testify? A. That is correct.

Q. And did you testify as follows:

"Q. Was anything further said?

A. Then Mr."—
and then there are some dashes here, indicating a

hesitation on your part, and then it proceeds as

follows

:

"Now, wait a moment, just ask me that ques-

tion again, I didn't quite get that.

"Q. Did you say anything further beyond

that the schooner was up, or going up ?
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A. That she was going up or going up to

load, and I asked Mr. Blumer if he required

any further notice with reference to her load-

ing, and he answered no, that that was all that

would be necessary.

Q. Was that all that transpired with regard

to the 'Commerce'?

A. That is all that transpired with reference

to the 'Commerce,' as our business was with

reference to the 'Luzon.' " [91]

Did you so testify? A. I did.

Q. On cross-examination you were asked by me:

"Q. Mr. Kirchmann, you were present, Mr.

Kirchmann, when the deposition of Captain

Beatty was taken in this cause on October 22,

1919, were you not?

A. At this office—yes, if that is the deposi-

tion.

Q. His deposition was taken only once, and

you were present on that occasion?

A. I was present at that time; yes.

Q. Have you ever seen a transcription of

the testimony of Captain Beatty?

A. I have.

Q. When did you last see it? A. To-day.

Q. AVhen to-day?

A. About ten or fifteen minutes ago.

Q. Did you read it over?

A. I read it over.

Q. Did you read it over carefully?

A. I read it over.
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Q. Who showed it to you?

A. Mr. Resleure.

Q. Did you ask to see it?

A. Yes, I asked to see it."

Did you so testify? A. I did.

Q. When you went to Mr. Blumer's office on

September 16th, Mr. Kirchmann, what w^as the

business that you had in hand?

A. It was business in connection with the "Lu-

zon," in that the "Luzon" had completed loading

her case oil.

Q. And you also had in mind to notify him about

the "Commerce" being ready to load?

A. No, I did not; that came up at the time, and

I so notified him.

Q. Oh, you happened to think of it, did you ?

A. Mr. Blumer brought the question up, he

wanted to know^ how the "Commerce" was getting

along, and I told him she was towed up the river

that morning.

Q. Do 3^ou remember what he said?

A. He said, "How is the 'Commerce' getting

along?" [92]

Q. And what was your answer?

A. My answer was that the towboat had been or-

dered at daylight this morning, and that she was

either at the wharf or on the way up.

Q. Do you know what towboat it was ?

A. 1 do not.

Q. Did you order her?

A. The tow-boat was ordered from our office

—
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Q. Did you order her?

A. The towboat was ordered from our office

—

Q. I didn't ask j^ou that, did you order her?

A. I cannot say.

Q. Don't you know whether or not you ordered

lier? A. I do not.

Q. You don't know which towboat it was?

A. I do not.

Q. And you don't know of your own knowledge

that the "Commerce" w^as on the way up, do you?

A. Yes.

Q. Did you see her? A. No, I didn't see her.

Q. And you didn't give the order for the tow-

boat ? A.I might have, but I am not sure of it.

Q. What did Mr. Blumer then say, if anything?

A. He asked me how^ the "Commerce" was get-

ting along; I told him she towed up that morning.

I asked him if he required any further notice, and

he said no.

Q. When you went back to your office that da}',

Mr. Kirchmann, did you write to Mr. Blumer?

A. I don't recollect.

Q. But your memory about the conversation is

very clear? A. Very clear.

Q. Very clear and very definite? A. Yes.

Q. The business that you went there in connec-

tion with, the "Luzon," had also to do with other

schooners, didn't it?

A. No, sir, only the "Luzon"; the "Luzon" and

the mention of the "Coimnerce," that is all that

came up.
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Q. Is it not a fact that it had to do Avith the

agency commission [93] of 2% per cent which

Mr. Blumer was charging your vessels on arriving

in Australia or New Zealand ports, for services by

his company to your vessels?

A. Yes. That refreshes my memory. That came

up.

Q. Is not that the business on which you went

there ?

A. It was either that, or clearing the "Luzon";,

of that I am not certain.

Q. What about the "Luzon"?

A. The "Luzon" had been loaded here.

Q. What was the business about her? You said

it was either that or about the "Luzon"—what was

that you said ?

A. You have refreshed my memory; we went

over there in reference to the agency commission

charge in New Zealand, on the "Luzon." You are

right.

Q. I ask you to look at this letter and see if you

recognize it. A. This is correct.

Mr. SUTRO.—Have you a letter of September

15, from Mr. Blumer to Sanders & Kirchmann?

• Mr. McCLANAHAN.—No, and I know of no such

letter.

Mr. SUTRO.—I have a copy here.

Mr. McCLANAHAN.—I would have been glad

to produce them if I had notice that you wanted

them.
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Mr. SUTRO.—I understand that, Mr. McClana-

han. I am not questioning your gladness, etc.

Mr. McCLANAHAN.—But that is the proper

procedure, Mr. Sutro. You are getting in a lot of

copies of letters which I have never seen. You

have not asked me to produce the originals.

Mr. SUTEO.—I am asking you now.

Mr. McCLANAHAN.—I cannot produce them; I

have never seen them. You gave no notice.

Mr SUTRO.—If these copies are not correct, you

can substitute the original. [94]

Mr. McCLANAHAN.—This is a very unusual

way to get in copies.

Mr. SUTRO.—Mr. McClanahan, as you know,

there is a direct conflict in the testimony in this

case, that is to say, the testimony given by your

witnesses and the testimony given by our witnesses.

I do not feel called upon, and I have not felt called

upon to disclose my line of examination to you by

asking you to produce letters before I offer them

in court.

Mr. McCLANAHAN.—I say, that is an unusual

procedure. It is not the usual practice.

Mr. SUTRO.—It is my practice; I have done it

many times where I have had similar occasion to

do it.

The COURT.—How are we going to find out that

these are correct copies, unless it is admitted that

they are?

Mr. SUTRO.—He can examine them.

The COURT.—I will state that the rule with us
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is, when you want originals produced you make a

demand and serve it, and then the other side pro-

duces them in court. It is not the practice to come

into court with copies and offer them, and then

afterwards verify them.

Mr. McCLANAHAN.—That is the practice here,

also, your Honor.

The COURT.—Let us find out whether these are

copies, or not.

Mr. SUTRO.—There has been no question about

them so far, your Honor.

The COURT.—Well, submit them to counsel or

to the witness.

Mr. SUTRO.—They refer one to the other.

Q. Do you recognize that letter, Mr. Kirchmann?

A. I do not; I don't recollect it.

Mr. McCLANAHAN.—The witness has not iden-

tified it.

Mr. SUTRO.—I understand that.

Mr. McCLANAHAN.—I have never seen it be-

fore.

This is most [95] unusual.

Mr. SUTRO.—I understand what you say about

it, Mr. McClanahan. We offer in evidence an origi-

nal, dated September 16th, from Sanders & Kirch-

mann to C. A. Blumer.

Q. As a matter of fact, Mr. Kirchmann, you dic-

tated that letter, didn't you?

A. I might have; very likely I did.

Mr. SUTRO.—It reads as follows:
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Respondent's Exhibit "F."

(Letter-head of Sanders & Kirchmann, Inc.)

^'San Francisco, CaL, Sept. 16, 1919.

Mr. C. A. Blum&er,

Mills Building,

San Francisco.

Dear Sir:

Acknowledging receipt of your favor of the 15th

inst. and confirming conversation of this morning

at your office, along with Captain Alex Beattie of

our schooner 'Luzon.'

This is to advise you that we decline to pay the

2^, per cent agency fee which you have billed

against the schooners 'Luzon,' 'Commerce' and

'Samar.' We are prepared to pay what we con-

sider the usual fee—£5-5-0, and if you will render

us corrected bills, will be pleased to send you check.

Yours very truly,

SANDERS & KIRCHMANN, INC.,

By H. KirCHMANN,
Secretary."

(The letter was here marked Respondent's Ex-

hibit "F.")

Mr. McCLANAHAN.—I think it is proper that

I should object to the introduction of all these

copies, if your Honor please, without first being

given the opportunity at least of verifying them

with the originals. I will be glad to do that.

The COURT.—It is pretty late as to those that

have gone in.
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Mr. McCLANAHAN.—The whole procedure is

unusual.

The COURT.—We want the usual procedure fol-

lowed here. [96]

Mr. McCLANAHAN.—It is the usual proceeding

that we be asked to produce the original, and then

if we fail the copy can go in. These copies are not

evidence.

The COURT.—But no objection has been made.

Mr. McCLANAHAN.—I objected right from the

start.

Mr. SUTRO.—Not on that ground.

The COURT.—No, not on that ground.

Mr. McCLANAHAN.—I didn't make a formal

objection; no.

Mr. SUTRO.—Mr. McClanahan, I will give you

copies of these letters, and you can check them up,

and if they are not correct, these will be withdrawn.

The COURT.—No, I am not going to allow that.

Mr. SUTRO.—Well, no objection to them was

made on the ground that they are copies.

Mr. McCLANAHAN.—When counsel commenced,

I didn't know but what there was only one letter;

here is a whole string of correspondence which I

have never seen, and I never have been asked to

produce the originals. I object as immaterial, irrel-

evant and incompetent, and secondary evidence,

and ask that they be stricken from the record.

Mr. SUTRO.—I say that the objection comes too

late; it should have been made at the time of the

offer.
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The COURT.—The copies have gone in without

objection, I cannot strike them out now.

Mr. SUTRO.—Q. When did the ''Commerce" go-

on the drydock?

A. The "Commerce" went on the dry-dock prob-

ably about five or six days prior to September 16.

Q. You do not know definitely, of your own

knowledge ?

A. The definite date, no; I would have to look

np the office record.

Q. These ten charters to which you referred, were

all made at one [97] time, were they not, in Sep-

tember, 1918?

A. All made in the one month; I would have to

look at my office record to make sure of that; my
impression is they covered a series of months. .

Q. That they covered a series of months ?

A. Yes.

Q. I think your own exhibit is there. I will re-

fresh your memory by it. Your counsel offered an

exhibit here. Well, I don't care to pursue that

matter now. You think they covered a series of

months ?

A. I think they cover a series of months. That

is my impression.

Mr. SUTRO.—That is all.

Redirect Examination.

Mr. McCLANAHAN.—Q. Mr. Kirchmann, did

you make a memorandum, from your office books,

of the charters that were made with the Vacuum Oil

Company'? A. I did.
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Q. And is that the copy you refer to?

A. Yes, that is the copy I refer to.

Mr. McCLANAHAN.—^We offer this memoran-

dum in evidence.

Mr. SUTRO.—I object to that as entirely imma-

terial, irrelevant and incompetent, it doesn't have

any bearing on the issues before the court

Mr. McCLANAHAN.—It shows the dates the

charters were filed.

The COURT.—Let it be admitted.

(The document was here marked Libelant's Ex-

hibit 19.)

Mr. McCLANAHAN.—Q. Those letters that have

gone in here from counsel's hands were letters that

pertained to the "Luzon" and not to the "Com-

merce": Is that correct?

A. Yes, to the "Luzon."

Mr. McCLANAHAN.—We ask for an order

opening the deposition of Alexander Beattie. I

offer in evidence the deposition of Alexander Beat-

tie, taken on behalf of the libelant, on Wednesday,

[98] October 22, 1919.

The COURT.—Let it be opened and received in

evidence.

Mr. McCLANAHAN.—May I read the deposi-

tion, if your Honor please? It is very short.

The COURT.—Yes, if you care to.

Mr. SUTRO.—I suggest that you omit the intro-

ductory part.

Mr. McCLANAHAN.—Yes, I wiU just read the

testimony.
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The COURT.—Read the questions and answers.

Mr. McCLANAHAN.—Very well, your Honor, it

is not long. (Reads.)

I ask that the deposition of Charles Anderson be

opened; it was a deposition taken on behalf of the

libelant, on Tuesday, September 7, 1920. I ask for

the same order in this. Omitting the stipulation^

the deposition reads as follows:

(Counsel reads down to the beginning of the

Commissioner's certificate.)

It seems that the deposition contains some fur-

ther evidence in the certificate of the Commissioner,

which I wall read to the Court

—

Mr. SUTRO.—Before you read that, the recital

of the Commissioner is the usual recital until it

comes to this particular part—I think a most un-

usual part, and I will read it to your Honor:

"I further certify that on the following day,

to wit, on Wednesday, September 8th, the said

Charles Anderson appeared in my office and

stated that he desired to correct his testimony,

whereupon the following occurred."

Then the Commissioner asked the captain ques-

tions, and the captain answered them. We had no

notice of this proceeding, we were not there. This.

Commissioner was not appointed for that purpose,.

[99] either by stipulation or by order of the Court.

I submit that the entire proceeding, so far as the

Commissioner was concerned, was extremely irreg-

ular, and that any testimony that he took in that

ex parte fashion is not competent in any sense to.
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be received in tliis court. He was not appointed

by stipulation or order of court, or in anywise to do

such a thing.

Mr. McCLANAHAN.—I think it is a little late

to make that objection.

The COURT.—There is no objection to the Com-

missioner, I take it?

Mr. SUTRO.—Not at all. It is to the questions

ihat the Commissioner, in this ex parte and star-

chamber proceeding propounded.

The COURT.—The Court could not consider that

testimony.

Mr. McCLANAHAN.—My point is this : If there

was any objection to this, it should have been made

and brought up earlier than this, for the reason that

if it had been, we might have had the opportunity

of curing any defect. To make the objection now,

your Honor, we are not able to cure any defect

which may appear in it.

Mr. SUTRO.—In answer to that last suggestion,

I would like to say that there never has been any

opportunity until this moment to make the objec-

tion.

The COURT.—A motion could have been made to

suppress it.

Mr. McCLANAHAN.—I will say, for the Court's

information, that I am informed by Mr. Resleure

—he can state it for himself.

Mr. RESLEURE.—I was present in the Commis-

sioner's room when this extra testimony was taken;

Mr. Denman furnished the Commissioner with the
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authority for that procedure, and the Commissioner

went ahead. [100]

The COURT.—It may be read; just what con-

sideration I will give it is another matter.

Mr. SUTRO.—For the sake of the record, your

Honor, may I have an exception to if?

The COURT.—Yes.
Mr. McCLANAHAN.—It reads as follows:

(Reads.)

Mr. SUTRO.—If your Honor please, we ask that

that examination by the Commissioner be stricken

from the record; I just make the motion to preserve

the objection upon the grounds stated.

The COURT.—Yes; I will let it stand, and what

-consideration I will give it will be a matter for the

future.

Mr. McCLANAHAN.—I have a stipulation here

that we may make an amendment to the amended

libel covering the ownership. I feel sure we have

proven this by Mr. Kirchmann in presenting the

certificate.

Mr. SUTRO.—You ask me, in this document, to

stipulate that the following is the fact: I don't

know it. Is that what you want me to do?

Mr. McCLANAHAN.—It is this stipulation. It

is hereby stipulated and agreed by and between the

parties hereto that the amended libel on tile herein

may be amended in the following particulars:

1. By substituting H. W. Westphal, in place of

the San Mateo Realty & Security Company, as a

party libelant.
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2. By striking out the name of Tillman & Ben-

del, a corporation, from the title of said cause, and

by inserting in place thereof, the name Thusnelda

Wilkens.

3. By inserting, in line 13, page 2, Article III of

said amended libel, after the words ''times since,
"*

the following: "Except that prior to the 18th day

of April, 1919, said San [101] Mateo Realty &
Security Company was the owner and holder of an

interest as part owner in the said schooner "Com-

merce," and that on said day said San Matea

Realty & Security Company assigned its said in-

terest to libelant, H. W. Westphal; and that on the

21st day of April, 1919, said Tillman & Bendel was

the owner and holder as part owner of an interest

in said schooner "Commerce," and that on said

day said Tillman & Bendel assigned its interest

in said schooner "Commerce" to libelant Thus-

nelda Wilkens.

Mr. SUTRO.—All right.

Mr. McCLANAHAN.—And the admission is

made that the corporations named in the libel are

existing corporations.

Mr. SUTRO.—Relying again on the statement

of counsel that that is the fact, I will stipulate to it.

The COURT.—Very well, proceed.

Mr. McCLANAHAN.—That is our main case,

your Honor.
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Testimony of A. D. Jones, for Respondent.

A. D. JONES, called for the respondent, sworn.

Mr. SUTRO.—Q. Mr. Jones, what is your busi-

ness? A. I am a wharfinger.

Q. Whereabouts, Mr. Jones?

A. Near Richmond, at a place called Point Orient

Wharf.

Q. For whom are you a wharfinger?

A. The Standard Oil Company.

Q. How long have you been there?

A. 15 years in June.

Q. Do you recollect the schooner "Commerce"

coming up there to the Point Orient Wharf in Sep-

tember 1919? A. I do, yes sir.

Q. Do you know Captain Anderson, of the "Com-

merce"? A. Yes, I do.

Q. Did you see the "Commerce" come up about

September 16, 1919, to the Point Orient Wharf?

A. Yes, sir.

Q. Did you see her dock? A. Yes, sir.

Q. Where did she dock?

A. She docked in what we call Berth 3. [102]

Q. And when she docked, where were you?

A. I was over at Berth 1.

Q. Did you see the captain soon after she docked?

A. Yes, sir.

Q. About how long after?

A. Well, it was before lunch, before 12 o'clock.

Q. About an hour or two after she came in?

A. Well, no; she came in after eleven o'clock,

if I remember correctly.
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Q'. Then it was about an hour or so after she

came in ?

A. It was between 11 and 12 when he came

over to the office.

Q. Did the captain stay around the wharf that

day, or what did he do?

Mr. McCLANAHAN.—I object to the question as

leading.

The COURT.—Q. What did the captain do?

A. The captain got an automobile and went into

town.

Mr. SUTRO.—^Q. When you say he went into

town, what do you mean?

A. He went toward Richmond; where he went,

I could not say.

Q. Did he have any conversation with you prior

to the time that he went?

A. He came over to the office, and we had the

usual greetings, talking; I don't know that any

particular thing was said, except I might have

asked him how his health was, or something like

that.

Q. At that time, Mr. Jones, will you state to the

Court whether there was a strike on among the

stevedores?

A. This was on a Tuesday, if I remember cor-

rectly, and I think there was a strike called on a

Monday; I am not positive about that.

Q. At any rate, when he was up there there was
a stevedores' strike on, was there not?

A. Yes, sir.
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Q. Will you state whether or not the "Com-
merce" had steam in her donkey at the time she

arrived there %

A. I could not say; [103] I didn't see any

steam.

Q. Do you know whether there was any crew?

A. No, I don't think there was anybody on board,

except the captain, and a mate, and possibly a

watchman, or something like that.

Q. Was there a gear-rig there?

Mr. McCLANAHAN.—I object to that as im-

material. That raises the question as to what is a

vessel ready to load.

Mr. SUTRO.—I submit the question to your

Honor.

The COURT.—Let it go in the record.

Mr, McCLANAHAN.—Exception.
A. Well, I could not say whether there was any

gear rigged, or not; I didn't see any gear, anyway.

Mr. SUTRO.—Q. Did you go aboard the ship

that day the captain spoke to you, Mr. Jones?

A. No, sir, I did not.

Q. Did you ever examine the dunnage of that

ship ?

A. I might have went aboard the ship and looked

down the hold, but 1 didn't go down in the hold.

Q. Did you ever examine the dunnage?

A. Only from deck.

Q. Did you ever examine the dunnage for the

purpose of making an examination of it?
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A. I did before she started to load, yes, sir.

Q. That is, the second time?

A. When she started to load, yes.

Q. You mean when she started to load in Novem-

ber, 1919? A. That same year, yes, sir.

Q. That was over a month and a half after she

arrived there first, wasn't it?

A. Yes; she was there seven or eight weeks, or

something like that; I don't remember exactly.

Q. But prior to that time, you had never ex-

amined the dunnage?

A. Not unless I looked from the deck. I didn't

go down in the hold.

Q. Prior to that time, did you ever say any words

to this effect. [104] or anything of a similar na-

ture: ''That is the finest dunnage I ever saw laid in

this country?"

A. I might have said, "The dunnage looks fine,

Captain," or something like that.

Q. I mean prior to the time when you examined

her when she loaded; had you ever said anything

like that then?

A. I say I might have looked down in the hold

and said, "Captain, the dunnage looks fine," or

something like that. I don't remember anything

about it.

Q. It was casually looking into the hold?

A. Yes.

Q. Did he ever make any remark to you, when

he arrived there, to the effect that the "Commerce"

was ready to load?
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A. The latter part of the week before he came

up, he called me up and

—

Q. No, I mean when he arrived, the day he got

there, did he come to you and say, "The 'Com-

merce' is ready to load?" A. No.

Mr. McCLANAHAN.—And there is no such

evidence in the record.

Mr. SUTRO.—Q. Did he make any remark of

that kind to you four or five days after he was

there ?

A. Well, he was there for a long w^hile, you know\

Qi. I mean within the first four, or five, or six

days, did he make any such remark to you?

A. None that I remember, no, sir.

Q. About three weeks or so after the "Com-
merce" had arrived there, do you remember re-

ceiving a telephone message from somebody pur-

porting to telephone from Sanders & Kirchmann's

office? A. Yes.

Q. What was it?

A. There was a lady called up and asked for the

captain.

Q. What did she say, that she was from Sanders

& Kirchmann's office? A. Yes, sir.

Q. And what did you say?

A. She asked for the captain, and I told her that

the captain was not on board the ship.

Q. You say that was about three or four weeks

after the "Commerce" [105] had come up?

A. That was after the ship was shifted over into
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what we call Berth 2; I don't recall how long that

was.

Q. We can fix that date later; it was right after

that, was it? A. Yes, sir.

Q. Did she ask you to leave word for him?

Mr. McCLANAHAN.—I object to that as leading.

Mr. SUTRO.—Q. What did she ask you to do,

so far as the captain was concerned?

A. She asked me to have the captain report

to their office.

Q. Did the captain thereafter come back to Point

Orient Wharf?

A. I don't know whether he came back, or

whether he called up, but anyway, word was gotten

to him to call up his people.

Q. Did you see him after that?

A. He came back over to the ship, yes.

Q. How soon afterwards?

A. It might have been two or three days, or

something like that.

Q. Did you have any conversation with him?

A. Yes, sir.

Q. What did he say?

A. Well, he said several things. It was the usual

conversation, I guess. The main thing he said was,

he was afraid he was going to lose his charter.

Q. Do you recall the words he said?

A. Yes, he said that somebody in the office pulled

a bloomer and didn't attend to the ship.

Q. By "pulled a bloomer," what did he mean?
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A. I suppose he meant they did not attend to the

sliip.

Q. Did not attend to the ship, in what way?

Mr. McCLANAHAN.—I object to that, your

Honor.

Mr. SUTRO.—I want him to explain that expres-

sion, "pulled a bloomer."

The COURT.—Proceed.
Mr. SUTRO.—Q. Did he ever ask you for any

cargo, prior to [100] the time that she loaded in

November, Mr. Jones'? A. No, sir.

Q. Did he ever complain to you, prior to that time,

that she was not getting any cargo?

A. The cargo was there.

Q. I say, did he ever complain to you that she was

not getting any? A. No, sir.

Mr. SUTRO.—That is all.

Cross-examination.

Mr. McCLANAHAN.—Q. You are connected

with the Standard Oil Company, are you?

A. The Standard Oil Company of California, yes,

sir.

Q. What is your official title, if you have any?

A. Wharfinger, so far as I know.

Q'. Are you the head wharfinger there?

A. I have charge of the wharf, yes.

Q. And the head man at Point Orient? A. Yes.

Q. You have loaded a good many of these schooner
ships? A. Yes.

Q. Tell the Court how it is done, the process of
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taking the cargo that is there in case oil and getting

it on the ship, what takes place?

A. It all depends on the size of the ship, and the

condition of the ship.

Q. I am not speaking of the ship now; I want to

know what you do with the cargo.

A. The cargo is delivered to the ship's tackles;

they can do as they please about getting it on board.

Q. Who delivers it to the ship's tackles'?

A. We do.

Q. And by "we" you mean the Standard Oil Com-

pany? A. Yes, sir.

Q. It is at a warehouse, I suppose, isn't it?

A. Yes.

Q. And how do you get it to the ship's tackles?

A. We usually have conveyors for cases, and the

barrels we roll.

Q. You roll the barrels and you have what you

call case conveyors that you use when it is in the

tins? A. Yes, sir.

Q. What method is used to convey the oil, when it

is in cases, [107] from your warehouse to the

ship? A. Conveyors.

Q. How do you handle the conveyors?

A. Pick them up with your hands and put them

on the conveyors.

Q. And how do you handle the conveyors?

A. The cases roll right along; the conveyors are

ball-bearing rollers, on which the cases roll.

Q. They roll on the ball-bearing apparatus right

to the ship's tackle? A. Yes, sir.
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Q. And it is from there the ship takes them?

A. Yes, sir.

Q. These cases of petroleum products in your

warehouse there are of different brands, aren't they?

A. Quite often, yes.

Q. You have the brand stamped on the outside

of the case?

A. Surely, each kind of oil is always marked.

Q. Branded? A. Surely.

Q. Where do you get your instructions when you

are to furnish a cargo for a vessel, and it is case oil,

where and from whom do you get your instructions

with reference to the different brands that are going

to be used in that particular shipment ?

A. There are always orders issued on each par-

ticular shipment.

Q. Issued by the Standard Oil ? A. Yes.

Q. To you? A. Yes.

Q. And you would get a copy of those orders?

A. Yes.

Q. And that is your guide in picking out of your

warehouse the different brands of oil for the waiting

ship: Is that right?

A. Yes. I don't have a stock on hand, the goods

are sent out as they are ordered.

Q. Sometimes, however, you have stock in your

warehouse, haven't you?

A. We arrange cargoes for ships that are coming

up, yes.

Q. When a ship, then, has reached your dock for
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loading, it is a [108] fact that you sometimes

have not the cargo there for her? A. Yes.

Q. And the cargo has to be sent from where to

Point Orient to make the shipment?

A. From a place called Richmond, about three

miles from Point Orient.

Q'. Three miles? A. Three or four.

Q:. Do you remember loading the "Commerce"

when she loaded in November, 1919?

Mr. SUTRO.—I object to that upon the ground

that it is not material, so far as this charter-party

in issue here is concerned.

The COURT.—He may answer.

Mr. SUTRO.—Exception.
A. Yes, I remember the ship loading.

Mr. McCLANAHAN.—Q. Was the cargo that was

loaded on the "Commerce" at that time on hand at

the Point Orient dock, or was it brought from Rich-

mond?

Mr. SUTRO.—I object to that as immaterial, ir-

relevant and incompetent. It is entirely imLmate-

rial, your Honor. The material fact in this connec-

tion, if there is anything in this line of question at

all, is where the cargo was for the "Commerce" for

this voyage we are now speaking about here. It

doesn't make any dilference where the cargo for the

second voyage was, whether it came from Richmond,

or from the south, or from anywhere else. It can-

not possibly affect this issue.

The COURT.—Let it go on the record.
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Mr. SUTRO.—Exception.
A. Do you mean the cargo that was loaded for the

trip when she laid there so long, or for the following

cargo

Mr. McCLANAHAN.—Q. I mean the cargo she

loaded after laying there so long ; that was in Novem-

ber, 1919.

A. I could not recall exactly whether the entire

cargo was there.

Q. Do you think it was all there ?

A. I would say that there [109] was 90 per

cent of it there, anyway.

Q. And the balance had to come from Richmond?

A. You understand that on most cargoes we have

a leeway; we usually try and decide how much a ship

will carry, so as to get that amount out there, and

not to get too much out there.

Q. So as not to interfere with the work as it goes

on % A. With other freight coming in.

Q. Do you remember when the "Commerce" first

arrived at the Port Orient dock, whether you had

ihere at that time her cargo, or any part of it?

A. We had the larger part of it; I cannot remem-

ber exactly how much of it.

Q. But not all of it?

A. As I say, we had at least 80 or 90 per cent of it.

Q. And you used, then, for the second charter-

party, the cargo that was intended for the first ?

A. Well, as far as I know, it is all one charter;

I don't know anything about the charter.
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Q. Then I will put it this way, Mr. Jones: The

stock of case oil that was in your warehouse at the

time, which was intended for the "Commerce" when

she first arrived there, was iinally used when she did

ultimately load?

Mr. SUTRO.—I submit that that is entirely im-

material to the issue.

The COURT.—Let him answer, if he knows.

A. As far as I know. I don't remember if that

is so. I suppose it did, yes.

Mr. McCLANAHAN.—Q. As far as you know?

A. Yes.

Q. Do you remember the brands of oil that went

on the "Commerce." A. No, sir.

Q. What other vessel were you loading at Point

Orient when the "Commerce" first got there?

A. We were not loading anything [110] in

Berth 3. I might have had what I call a tanker in

Berth 1, but I don't remember the name.

Q. Don't you remember that the "Luzon" was

there ? A. At Point Orient ?

Q. No, the "Jewett"; don't you remember that

the schooner "Jewett" was there?

A. I don't remember. The "Jewett" loaded

there about that time, but whether she was there at

this particular time, I could not say.

Q. Don't you remember that the "Jewett"

loaded there at the time of the strike?

A. Yes; they loaded with union stevedores, I be-

lieve.



vs. H. W. Westphal et at. 139

(Testimony of A. D. Jones.)

Q. They loaded with union stevedores?

A. Yes, sir.

Q. How did the "Commerce" load in November,

1919?

A. I don't remember whether the strike was over

when she loaded, or not.

Q. With what stevedores did she load, union or

non-union ?

A. As I say, I don't remember whether the strike

was over then, or not; I don't remember whether

they used union or non-union men.

Q. You don't remember whether stevedores were

available, do you, at the time the "Commerce" came

there ?

A. Well, I know the " Jewett" loaded there.

Q. She was loaded? A. Yes.

Q. You don't remember whether you could or

«ould not have gotten other stevedores?

A. No, I don't know^ anything about that; I have

nothing to do with that.

Q. Do you know, between the time of the arrival

of the "Commerce" and your inspection of her dun-

nage just prior to her loading, whether any other

dunnage was put on the vessel?

A. No, I could not answer that.

Q. Do you know whether any change was made in

the vessel during that period of her lying there?

A. I think the captain and one [111] man was

aboard most of the time; I don't know what they

were doing ; they might have been changing the dun-

nage, for all I know.
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Q. You don't know of any change, do you?

A. Not that I remember particularly, no, sir.

Q. Do you know what is the duty of a stevedore

after taking charge of a cargo which has been de-

livered at ship 's tackles ?

Mr. SUTRO.—I submit that that is calling for

the conclusion of the witness.

Mr. McCLANAHAN.—I am not asking for a con-

clusion, I am asking for a fact.

The COURT.—Let him answer.

A. What is the question?

Mr. McCLANAHAN.—Q. Do you know what he

does after he has had the cargo tendered to him at

the ship's tackles?

A. You mean the foreman?

Q. The foreman and his gang, what do they do

with the cargo ? A. They load it on the ship.

Q. They load it on the ship? A. Yes, sir.

Q. The crew doesn't load it, does it?

A. No, sir.

Redirect Examination.

Mr. SUTRO.—Q. So far as the identity of the

cargo is concerned which finally went on the ''Com-

merce" when she loaded in November, 1919, you do

not pretend to say whether or not that is the same

cargo that was there when she first came up on Sep-

tember 16, 1919, do you?

A. I said I don't remember.
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C. M. CONNOLLY, called for the respondent,

sworn.

Mr. SUTRO.—Q. Mr. Connolly, what is your

business? A. I am labor foreman.

Q. Where?

A. At the Point Orient Wharf. [112]

Q. Of the Standard Oil Company?

A. The Standard Oil, yes.

Q. How long have j^ou been there?

A. Sixteen years next December.

Q. Do you recall the schooner "Commerce" com-

ing up there to that wharf on September 1'6, 1919,

about that time? A. Yes, about that time.

Q. Were you there when she docked?

A. Yes, sir.

Q. Do you remember ever having seen the captain

of the "Commerce" before that time?

A. No, I don't suppose I ever saw him in my life.

Q. Did he make any remark of any kind to you

when the ship was put alongside the dock, with

reference to her being ready to load?

A: Not anything specially that I can remember.

If you call off such a thing, I might try to recollect

it.

Mr. McCLANAHAN.—I would suggest that you

ask what he said to him, Mr. Sutro, and not lead

the witness.

Mr. SUTRO.—I have not asked him the question,

yet.

The COURT.—Proceed.
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Mr. SUTRO.—Q. Did he say to you, "The ship is

ready to load," or words to that effect, or of a sim-

ilar import, or anything of that kind %

Mr. McCLANAHAN.—I object to the question

as leading, and also as having been answered; it is

the same question that the witness has just an-

swered.

Mr. SUTRO.—I don't think he has.

The COURT.—He may answer it.

A. No, sir.

Mr. SUTRO.—Q. Did you go on the ship right

after she arrived to examine the dunnage?

A. No, I did not examine the dunnage. I am
vested with no authority to examine dunnage.

Q. Have you ever received from any ship cap-

tain, notice of readiness to load: Is that your busi-

ness, to receive such notices? [113]

A. That is not my business, no.

Q. Did you ever receive such notices?

A. No. It would be unusual if I did, and I

w^ould remember it. I don't think I ever did, be-

cause

—

Q. Do you remember where the captain went

after the "Commerce" docked?

A. No, I don't know that.

Q. Mr. Jones testified, and you heard his testi-

mony here in court, didn't you?

A. I heard some of it; I don't hear very well; I

was sitting in the back, there.

Q. He testified about a conversation that Cap-

tain Anderson had with him some three or four
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weeks after the "Commerce" had arrived at Point

Orient. He said that Captain Anderson had told

him that somebody had slipped a bloomer, or made

a mistake, and they were going to lose the charter?

A. Yes, I was there, but whether it occurred in

the office or outside the office, that I don't remem-

ber.

Q. What did you hear ? Tell the Court what you

heard.

A. Well, as far as I remember, he was out of

sorts, the old captain was, and whether it was as I

am speaking now, word for word, I don't remember

that, but I remember he said, '^It looks as though

they would lose the charter, because somebody has

made a mistake," or "pulled a bloomer"—maybe

that is the expression he used. That is all I ever

heard him say about it.

Q. Did he say how they had made a mistake?

A. No.

Q. You didn't hear that? A. No.

Q. Did he ever ask for any cargo for the "Com-
merce"? A. No

—

Mr. McCLANAHAN.—Just a minute. I object

to that as immaterial.

The COURT.—The question is answered.

Mr. SUTRO.—Q. How far away from the "Com-
merce" was the oil [114] in the cases at the time

that she docked?

A. I won't be much out if I say 14 feet from the

ship's side.

Q. There was a warehouse there? A. Yes.
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Q. And the cargo intended for her was in the

warehouse *?

A. Yes, the "Commerce's" cargo was in the ware-

house when she got there.

Q. Do you recall seeing the donkey engine on the

"Commerce" when she came up?

A. Well, of course, I have seen it many times; I

don't just remember it the very minute she came up.

Q. Was there steam in the donkey?

A. That I would not swear to.

Q. Did you know anything about the dunnage in

the "Commerce," did you know whether it was good

or bad?

A. No ; as I say, if I had, I would have held it to

myself, because I am not vested with the authority

to pass on the dunnage; that is not my business.

Mr. SUTRO.—That is all.

' Cross-examination.

Mr. McCLANAHAN.—Q. Mr. Connolly, you as-

sisted in tying the vessel up to the dock, did you

not? A. Yes.

Q. Is that a part of your duty ?

A. If I have men that are engaged elsewhere, and

I can do some good once in a while in giving a hand,

I do so, yes.

Q. Did you go on the ship after that?

A. Many a time after that, but just when, I do

not know.

Q. You spoke of having remembered a conversa-

tion that Mr. Jones testified to ; were you a party to

that conversation? A. No, just a listener.



vs. H. W. Westphal et al. 145

(Testimony of C. M. Connolly.)

Q. Where were you, how close?

A. Well, by feet, I could not say, but I must have

been close enough to hear.

Q. You heard it, did you? A. Yes, sir.

Q. Tell us what you heard, as you remember it?

A. Well, as I said before, the captain seemed to

be out of sorts, and— [115]

Q. I am not asking you how the captain seemed,

I want the conversation that you heard.

A. And he said something about being afraid

they were going to lose the charter, because some-

body, as I say, either made a mistake or pulled a

bloomer—I forget just the expression.

Q. He said that somebody pulled a bloomer?

A. Very likely, as that is the expression that

comes to me.

Q. Who uses that expression?

A. The captain.

Q. Had you ever heard that before ?

A. Oh, yes, I had heard it before.

Q. Is it a common expression?

A. Yes, it is a common expression.

Q. Who is it used by?

A. Well, in other words, a man making a mistake.

Q. I say, who is it used by? A. Used by?

Q. Yes, that expression, "pulled a bloomer."

A. You mean who invented the expression?

A. No, who uses it, after it was invented?

A. A man who uses slang.

Q. The captain of the "Commerce" was a Nor-

wegian, wasn't he? A. Yes.
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Q. Spoke English rather badly, didn't he—broken

English ?

A. Well, something like many of the old Norwe-
gian or Swedish skippers around there do. I don't

know that he was any worse or any better.

Q. You have said on your direct examination that

the cargo for the "Commerce" was in the ware-

house? A. Yes, sir.

Q. You mean when she first arrived there ?

A. Yes.

Q. All?

A. I could not say that all of it was, but there

was the biggest part of it, I know that.

Q. Did you have anything to do with the cargo

that is in the warehouse for a waiting ship?

A. Yes, when I receive the [116] orders to give

that ship the cargo, I see that my men get the cargo

to the ship's side in reasonably quick time to give

good service ; that is my business.

Q. From whom do you get your orders to make
that kind of a delivery?

A. Mr. Jones is the wharfinger, and I look to him

for my orders.

Q. Did you get any orders to that effect when the

"Commerce" first came to the dock at Point

Orient? A. No, sir.

Q. The first time you got orders to furnish a

cargo for the "Commerce" was when she loaded in

November, later on?

A. I would naturally give her the cargo if I was
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given the order; when she did take the cargo, I got

the order to give it to her, yes, sir,

Mr. McCLANAHAN.—That is all.

Testimony of C. A. Blumer, for Respondent.

C. A. BLUMER, called for the respondent,

sworn.

Mr. SUTRO.—Q. Mr. Blumer, what is your busi-

ness?

A. Agent for the Vacuum Oil Company, Pty.,

Ltd.

Q. Were you such agent in August, of 1919, and

from thence on continuously until the present time ?

A. Yes.

Q. Do you recall having a conversation with Mr.

Kirchmann, Sr., of Sanders & Kirchmann, Inc., on

the floor of the Merchants Exchange, along about

the beginning of September, in the fore part of Sep-

tember, 1919?

A. In the earlv part of September.

Q. Do you recall having a conversation with him

about the "Commerce" at that time?

A. Yes, sir.

Q. As nearly as you can, Mr. Blumer, fix that

date, when was it?

A. On the Friday before she went up, as nearly

as I can remember, because I don't come on the

Merchants Exchange floor on Saturday.

Q. She went up on the 16th, it seems; so that

would have been on [117] Friday, the 12th of

September, 1919, as nearly as you can recollect?
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A. Yes.

Q. Will you please state to the Court what that

conversation was!

A. Mr. Kirchmann said that the ''Commerce'^

was on the dry-dock, and he wished, if possible, to

save the expense of an extra towage, and if I could

oblige him by telling him where the cargo was he

would appreciate it, so that he could have her moved

from the dock to where the cargo would be loaded,

or where it was intended to load her, and that he

might tow her up on Sunday. That is why I placed

it roughly on Friday, because I don't go to the Ex-

change on Saturday.

Q. What did you say?

A. I told him I would find out, and I telephoned

to Mr. Slingerland's department, probably to Mr.

Slingerland, himself, I don't remember, but I found

the cargo was on the Point Orient Wharf, and I

telephoned Mr. Kirchmann to that effect.

Q. That is all you said to him in that regard ?

A. Yes.

Q. Do you recall a visit to your office on the fol-

lowing Monday from Mr. Kirchmann, Jr., and Cap-

tain Beattie, of the ^'Luzon"? A. Yes.

Q. Had you met Captain Beattie before that?

A. No, I think not.

Q. I show you a letter, Mr. Blumer, and ask you

if you recognize that letter? A. Yes.

Q. While counsel is looking at it, I would like to

see the letter of September 4th, from Mr. Slinger-
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land, in which he notified Sanders & Kirchmann

that the}^ were to make their inquiries from Mr.

Blumer. I show^ you a letter which has been

marked Eespondent's Exhibit "A," and ask you if

you recognize that. A. Yes.

Q. Is that a copy of a letter which you received

from Mr. Slingerland? A. Yes.

Mr. SUTRO.—Now I offer in evidence a letter

from Sanders & [118] Kirchmann to Mr. Blumer,

dated July 15, 1919, which reads as follows:

Respondent's Exhibit **G."

(Letter-head of Sanders & Kirchmann, Inc.)

''San Francisco, Cal., July 15th, 1919.

Mr. C. A. Blumer,

Mills Building,

San Francisco.

Dear Sir:

Have for acknowledgment your favor of the 14th

inst., in reference to agency commission in connec-

tion with Schooner 'Luzon' at Wellington, N. Z.

We have heard nothing from our master from

New Zealand in reference to this, although we have

his settlement account from there.

Clause 15 of the Charter Party provides for

agency fee of 21/2%, but this is specifically stricken

out in the Charter-Party and it was not one of the

conditions that vessel was to pay an agency fee.

In any, event, we must await the arrival of our
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captain here before we can take this up further with

you.

Yours truly,

SANDERS & KIRCHMANN, INC.,

By H. KIRCHMANN,
Secretary. '

^

(The document was marked Respondent's Exhibit

Q. Thereafter, and pursuant to the advice in that

letter, that they are awaiting the captain's arrival

before they can take the matter up further with you,

do you recall whether or not the captain called on

you?

A. No, he did not, until he came with Mr. Kirch-

mann.

Q. When did he come with Mr. Kirchmann?

A. On the 16th of September.

Q. At that conversation, was the schooner "Com-

merce" in any wise mentioned'? A. No.

Q. Did Mr. Kirchmann, Jr., make anv remark of

any kind or nature [119] to you concerning the

readiness of the schooner "Commerce" to load—in

that conversation?

A. None whatever, so far as I am aware.

Q. Did Sanders & Kirchmann, Inc., or Wolff,

Kirchmann & Co., or Henry Kirchmann, Jr., or

anybody for the "Commerce," ever make any de-

mand on you, the Vacuum Oil Co., Pty., or anybody,

so far as you know, for any demurrage on account

of the "Commerce" after the purported notice of

readiness to load had been given to you? A. No.



vs. H. W. Westplial et al. 151

(Testimony of C. A. Blumer.)

Q. When did the lay-days under that charter

commence ?

A. Well, they would commence when she had

given notice of readiness to load and been accepted.

Q. Did they ever complain to you, or communi-

cate with you after the 16th day of September, 1919,

on which day it is claimed that verbal notice of

readiness to load was given to you, or in any wise

make any suggestion to you, either verbally or in

writing, that the "Commerce" was lying at Point

Orient and waiting to receive a cargo?

A. No, not prior to the cancellation.

Q. Mr. Blumer, there was introduced in evidence

here a surveyor's certificate; how long have you

been in the shipping business?

A. Nearly 20 years.

Q. What is the object and purpose of a surveyor's

certificate ?

Mr. McCLANAHAN.—I object to that question

as being indefinite. I know something about sur-

veyors' certificates, they are very numerous. I do

not think the witness can answer that question un-

less it is made more definite. I certainly cannot

understand it.

Mr. SUTRO.—I will take a ruling on the ques-

tion.

The COURT.—It is rather indefinite.

Mr. SUTRO.—You say it is indefinite, your

Honor ?

The COURT.—Yes, rather indefinite. [120]

Mr. SUTRO.—Q. A surveyor's certificate, as I
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understand it, is a certificate that a vessel is sea-

worthy: Is that a fact? A. Yes, sir.

Q. And that she is in condition to receive cargo?

A. Yes.

Q. Has the surveyor's certificate got anything to

do with the notice of readiness to load?

A. No, not altogether; the notice of readiness to

load, without the surveyor's certificate—you might

ask for the surveyor's certificate if you have the

readiness, but the surveyor's certificate without the

readiness to load is of no value.

Q. In this charter, there is contained a cancella-

tion privilege; at the time this charter was made,

Mr. Blumer, were those rates high or low?

A. Exceptionally high.

Q. Is that cancellation certificate considered a

valuable privilege amongst shipping people?

A. Certainly.

Q. Explain to the Court why it is.

A. There are many contracts, contracts of sale made

with the stipulation for shipment within a given

time, and the party to the sale may make a charter,

and he will protect himself in the same way, that if

a vessel does not tender at a certain time the char-

ter may be cancelled; or, rates may drop, and he

wants to protect himself in those rates, and the

charter is made accordingly.

Q. Is it a customary clause in a charter?

A. I have never seen a charter without it.

Q. Do you know whether when this notice of can-

cellation which you gave and which has been intro-
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duced in evidence here, do you know whether at that

time Sanders & Kirchmann had other vessels lying

in this harbor which were idle and for which they

were the managing owners or the agents for the

owners ?

A. Yes, there were about three others. [121]

Q. Name them? A. The "Luzon" was here.

Q. Where was she"?

A. The "Luzon" had loaded her case oil, and she

was lying alongside a lumber wharf somewhere.

Q. What else?

A. The "Samar" came in somewhere about be-

tween the 20th and the 25th of September; and the

"Philippine," within three or four days of the

"Samar." They both came in loaded with copra.

I understand they remained idle in the stream. The
"Luzon did not start loading until after that can-

cellation notice was sent in on the "Commerce."

Q. At that time, was there a stevedore strike

on in this harbor?

A. Yes, I understood there was.

Q. Had you ever seen either Connolly or Jones,

or had any communication with them in any wise

until after this controversy arose?

A. Not that I remember.

Q'. Had you in any way, by oral declarations, or

in writing, appointed them, or either of them, your

agent or the agent of the Vacuum Oil Company?

A. No, certainly not.

Q. Had either of them, in any way, so far as you
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know, for any purpose whatever, ever represented

the Vacuum Oil Company. A. No.

Q. Do you know where the second charter,—and

this is simply for the information of the Court

—

was negotiated?

A. On the floor of the Merchants' Exchange.

Q. Was it done in my office? A. No.

Q. Do you recall the interview in my office?

A. Yes.

Q. That interview was for the purpose of trying

to reach a compromise between the parties, was it

not? A. Yes.

Q. Do you recall receiving a wire from me from

Portland? A. Yes.

Mr. McCLANAHAN.—Are you going to intro-

duce this wire?

Mr. SUTEO.—Yes. It is a part of the entire

compromise negotiation. You opened the door for

it. [122]

Q. Is that the wire that you received? A. Yes.

Mr. SUTRO.—I shall testify afterwards that Mr.

Denman, representing the owTiers of the "Com-

merce" stood by me and saw me dictate that tele-

gram, and told me he would send a similar one.

I offer this in evidence.

Mr. McCLANAHAN.—It is objected to as imma-

terial, irrelevant and incompetent, and outside of

the issues in this case; it cannot bind the parties to

this action, especially the libelant.

The COURT.—Read it into the record.

Mr. SUTRO.—It is as follows:
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Respondent's Exhibit **H."

(WESTERN UNION TELEGRAM.)
''1919 Oct 28 AM 11 13

''Portland Org 1055 A 28

C A Blumer

Mills Bldg

San Francisco Calif

Commerce After conference with Denman we
agree vessel should be rechartered on basis which

includes settlement dispute over prior charter In

other words each side should give and take in mak-

ing rate for recharter Denman sending similar

wire to Kirehmann.

ALFRED SUTRO."
(The document was marked Respondent's Exhibit

"H.")

Q. And it was in pursuance of that telegram that

we met in my office and endeavored to compromise

the dispute which had arisen between the parties'?

A. Yes.

Q. And nothing come from that conference, did

it? A. No.

Q. And the parties left my room without agree-

ing? A. Yes.

Mr. McCLANAHAN.—That is very leading.

Mr. SUTRO.—Q. Well, did the parties agree in

my room? A. No.

Mr. McCLANAHAN.—I object to these leading

questions, your Honor.
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The COURT.—He has already covered that.

[123]

Mr. SUTRO.—Very well, your Honor.

Q. I want to show you a letter and ask you if you

recognize it. A. Yes.

Q. You received that letter? A. Yes.

Mr. SUTRO.—We offer this letter in evidence.

It is a letter from S. G. Casad, R. N. S.—Mr. Sling-

erland's initials— to Mr. Blumer, dated October 7,

1919.

Mr. McCLANAHAN.—We object to the offer on

the ground it is immaterial, irrelevant and incom-

petent, hearsay, a communication between parties

that cannot possibly bind the libelant in this case.

Mr. SUTRO.—I submit to your Honor that it is

after the letter of September 4th from Mr. Shnger^

land to these gentlemen that all communications

regarding the vessel and the charter are to be made

to Mr. Blumer.

The COURT.—To whom is the letter addressed?

Mr. SUTRO.—To Mr. Blumer.

The COURT.—The objection is sustained.

Mr. SUTRO.—I will withdraw it temporarily; it

may be that perhaps I can introduce it through Mr.

Slingerland.

The COURT.—That may be.

Mr. SUTRO.—I realize the rule, your Honor; I

do not want to put in any improper evidence.

The COURT.—Anything between these parties

would not bind the other side.

Mr. SUTRO.—Except this, your Honor: He had
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given notice on September 4th, well, I won't argue

the matter now. That is all.

Cross-examination.

Mr. McCLANAHAN.—Q. Are you the agent

under authority of the Vacuum Company?

A. The Vacuum Company, Pty., Ltd.

Q. Is your answer "Yes"?

A. The Vacuum Oil Company, Pty., Ltd., [124]

not the Vacuum Company.

Mr. SUTRO.—That is a perfectly proper answer,

Mr. McClanahan, because there are two companies,

the Vacuum Oil Company, Pty., Ltd., and the

Vacuum Oil Company.

Mr. McCLANAHAN.—Q. Well, add "Proprietary,

Limited," to the question and then answer the ques-

tion. A. Yes.

Q. Are you the agent under written authority?

A. Yes.

Q. When were you appointed under the written

authority? A. Early in 1919.

Q. And where were you? A. In Australia.

Qi. And you came here to undertake the agency ?

A. Yes.

Q. Did you have any special authority for cancel-

ing this charter-party in question?

A. It did not require it.

Qi. Did you have any? A. No.

Q. You did it on your own authority?

A. I did it on the power that I held.

Q. Did your principals know that you were going

to cancel this charter-party? A. Yes.
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Q. Did you advise them of that fact?

A. No, my principals didn't

—

Q. You cancelled the charter-party without ad-

vising them of the cancellation, did you? A. No.

Mr. SUTRO.—Just a minute: I submit that that

is immaterial. And the witness evidently did not

finish his answer.

The COURT.—The question is answered.

Mr. SUTRO.—Well, I didn't get a chance to ob-

ject.

Mr. McCLANAHAN.—I can't control your wit-

ness, you know.

Mr. SUTRO.—I am not blaming the learned coun-

sel; far be it from me.

The COURT.—Proceed.
Mr. McCLANAHAN.—Q. Where are your prin-

cipals ?

A. There is [125] a director of the company in

New York ; the others are in Australia.

Q. With whom did you communicate?

A. I communicated with either, or both.

Q. In the matter of cancelling a contract made

prior to your agency, with whom would you com-

municate ?

Mr. SUTRO.—I object to that on the ground it

is not material.

The COURT.—Sustained.

Mr. McCLANAHAN.—Q. Is it your idea, Mr.

Blumer, that a notice of readiness of a ship to re-

ceive cargo has to be accepted? A. Certainly.
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Q. And it is your idea that that notice must be in

writing? A. Not necessarily.

Q. Not necessarily?

A. No, but it must be accepted.

Q. It has to be accepted? A. Certainly.

Q. And it is of no value except accepted?

A. How would you date your demurrage if it was

not?

Q. Answer my question, please.

Mr. SUTRO.—Just a minute : I object to the ques-

tion on the ground it is calling for a hypothetical

condition of facts; it is immaterial and of no con-

sequence or importance in this case.

The COURT.—Sustained; I don't think it is in

issue here. He did say that it was for the purpose

of demurrage.

Mr. McCLANAHAN.—Q. You knew, Mr. Blumer,

that the "Commerce" had proceeded to Point Orient

for her cargo?

A. I don't know that 1 knew^, only from hearsay,

probably. I was not so particularly interested.

Q. Did you take a disinterested view of that mat-

ter?

A. It was time enough for me to take an inter-

ested view when she was tendered to me.

Q. So, until the notice of readiness was tendered

to you, you [126] were not particularly inter-

ested? A. No.

Q. Then you want to on oath testify that you did

not know when the "Commerce" went to Point

Orient, do you?
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Mr. SUTRO.—The witness is under oath; I think

the question is improper.

Mr. McCLANAHAN.—Well, I will strike out the

part about being under oath.

A. What is your question?

Mr. McCLANAHAN.—Read the question.

(Question read by the reporter.)

A. No, I didn't infer that I did not know when

she went.

Q. I am asking you if you knew^ w^hen she went.

A. I told Mr. Kirchmann where the cargo, and I

understood she was going up some time about the

week end. He wanted to save towage expenses. I

infer she went up. I didn't w^orry about whether

she went, or not.

Q. As a matter of fact, you were not anxious to

load her, were you? A. No particular anxiety.

Q, Prior to that, you had been after ships very

eagerly, were you not, prior to September 16th ?

Mr. SUTRO.—I object to the question on the

ground that it is not material.

The COURT.—Sustained.

Mr. McCLANAHAN.—Q. Did you ever make any

attempt to ascertain whether the schooner "Com-

merce" had proceeded to and had arrived at the

dock that you designated for her to go to?

Mr. SUTRO.—I object to the question as imma-

terial, whether he did or not.

The COURT.—He may answer it.

A. I did not designate a dock where she was to

go. I told the owner of the vessel where the cargo
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was. He could make his own [127] arrange-

ments about going there. He wanted to save towage

expenses, and as a business courtesy I wanted to

assist him as much as possible. He must look after

his own contract; it is my duty to look after my
part of it.

Mr. McCLANAHAN.—Qi. Was it your duty to

designate a loading berth *? A. Not necessarily.

Q. Not necessarily?

A. No, because he did not tender the ship.

Q. He did not tender the ship when you received

the surveyor's certificate?

A. No, he did not tender the ship.

Q. And you did not know from that surveyor's

report or certificate that the ship was ready for

your cargo?

A. How could I, because she was on the dry-

dock?

Q:. Because it states so.

A. No, it does not
;
pardon me, it does not say she

is ready for cargo.

Q. "Is fit to receive cargo."

A. That is a different thing.

Q. You didn't know when you received that cer-

tificate, that the vessel was proceeding to Point

Orient as the designated port of loading?

A. I received that certificate after I had told Mr.

Kirchman where the cargo was; that certificate

merely indicated to me that the repairs were fin-

ished, and that the vessed was seaworthy.

Q. And fit?
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A. If she is seaworthy, she is fit.

Q. Fit for the receipt of your cargo ?

A. It says "fit for perishable cargo."

Q. Fit for the cargo intended for this voyage?

A. Yes, fit for anything.

Q:. For the intended voyage? A. Yes.

Q. Did you never learn, prior to cancelling the

contract, that the vessel had proceeded to Point

Orient? A. Oh, yes, I did, certainly. [128]

Ql. When did you learn that?

A. When I got a letter from Mr. Slingerland tell-

ing me that she was in the road and what was the

owner's intention. I said, "Refer to the owner, I

don't know anything about it."

Ql As a matter of fact, you didn't want to know

anything about it, did you?

A. Certainly, I was not anxious about it.

Q. Mr. Blumer, do you take the position that you

have never designated a loading berth for the '

' Com-

merce," under the first charter-party?

A. I did not designate the lading berth.

Q. Did Mr. Slingerland have authority to desig-

nate it? A. No.

Q. This conversation which you had with Mr.

Kirchmann, Sr., on the floor of the Merchants Ex-

change, was not a conversation which you intended

to be a designation of the port of loading ?

A. No, it could not be.

Q! It could not?

A. No. It is impossible for a man to tender a
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ship as ready when she is on the dry-dock; she

could not be tendered and accepted on the dry-dock.

Q. I am not asking you about the dry-dock. 1

am asking you about the loading point. Did you

intend that to be a designation of the loading berth ?

A. No, I told him where the cargo was. I in-

tended it as he suggested it, to save him two tow-

ages, to save him money.

Q. I don't quite get you: What were you trying

to save him?

A. I was not trying to save him anything. I w^as

trying to oblige him as an ordinary business court-

esy. He w^as trying to save himself something.

Q'. In what way?

A. How do I know? He said he didn't w^ant to

make two towages between the dry-dock and the

"wharf w^here the cargo was, and if I would tell him

where the cargo was, he w^ould make one tow^age of

it. [129]

Q. Did not the contract provide for but two

places of loading, San Pablo and Point Orient, and

did not Mr. Kirchmann simply ask you at which

of those two she was to go? A. No, sir.

Q. I would like to have you explain w^hat he did

ask you. He wanted to know where to take the

ship, didn't he?

A. He wanted to know^ where the cargo was.

Q. So that he could take his ship there?

A. He could please himself about that. Yes, he

wanted to save a towage, but I would not designate

a loading berth until his vessel was ready. I could
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not accept a vessel as ready when she was on the

dry-dock, so I didn't designate the berth. The pre-

vious ship w^ill indicate that; you have put in a

letter here of a certificate indicating when a vessel

left Suva; I would not have anything to do with the

vessel or indicate a port until he told me when she

left Suva. He said he was ready; I said, "If you

are ready, name when you left the last port." In

this instance I obliged him.

Q. Your theory and your plan was to refrain

from mentioning a place for the loading of that

vessel until there had been a tender of the ship as

being ready to receive the cargo*?

A. No, not necessarily. There is a distinction be-

tween my designating the berth and my telling the

owner of the ship where the cargo is. He can take

his ship there and tender it. That is what I mean.

I may be wrong, but that is my idea of it.

Q. What is your idea about the requirement of

the charter-party?

A. That it shall be carried out.

Q. With reference to the designation of a berth,

did not the charterer obligate himself to designate

the berth?

Mr. SUTRO.—The charter speaks for itself.

A. The charter is there.

Mr. McCLANAHAN.—Q. Is it not a fact that

between owner [130] and charterer it is the char-

terer's duty to designate a loading berth?

A. Yes.

Q. And it is then the duty of the owner to take
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his ship to that loading berth and be prepared and

ready to receive the cargo, is it not?

Mr. SUTKO.—I object to the question on the

ground that the charter is in evidence, and it speaks

for itself.

The COURT.—The charter speaks for itself, and,

the law fixes the duty or duties of the parties to the

charter-party.

Mr. McCLANAHAN.—I am trying to get the plan

on which this man works, your Honor.

Mr. SUTRO.—I don't think that makes any dif-

ference.

The COURT.—We are not so much concerned

about that.

Mr. McCLANAHAN.—Q. Do you want the Court

to understand that no place for the loading of the

*' Commerce," under the first charter-party, has ever

been designated?

Mr. SUTRO.—I object to the question on the

ground it is immaterial, irrelevant and incompetent,

and the charter-party speaks for itself.

The COURT.—I think he has already answered

it.

Mr. McCLANAHAN.—I can't understand him,

your Honor; I don't know how it is, but I can't

understand just what his position is.

The COURT.—Then let him answer it again.

Mr. McCLANAHAN.—Q. Was that meeting on

the Merchants Exchange intended for a designation

of the loading berth? A. No.
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Q. Was there ever a designation of the loading

berth made by youf A. No.

Q. Did the Standard Oil Company ever have any

authority to designate a loading berth for the
'

' Com-
merce"?

Mr. SUTRO.—I object to the question on the

ground that the [131] witness cannot know

w^hether the Standard Oil Company ever had, or

not.

The COURT.—Let him answer the question, if he

can.

Mr. SUTRO.—Q. Can you answer that question,

Mr. Blumer? Did the Standard Oil Company ever

have any authority to designate a loadmg berth?

A. Not from me.

Mr. McCLANAHAN.—Q. After you came here,

that was a duty that you assumed under the charter-

parties for your company, was it?

A. Well, I just took over the care of the com-

pany's business, and that would be incidental to it.

Q. Who w^as the man to designate a loading port

for these vessels?

A. The person to whom the vessel was tendered

upon giving notice of readiness; that is tendering.

Q. The notice of readiness to receive cargo must

precede the designation of the loading berth?

A. I didn't say that; that is not necessarily so.

Q. Then I ask you again, w^ho is it that must

designate the loading berth ? A. The charterer.

Q'. Did you represent the charterer in this matter

of tlie "Commerce"?
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A. Yes, but I did not designate the loading berth.

Q. And in your view it never has been designated ?

A. The ship never tendered. If an owner put his

vessed at a loading berth before he tenders, that has

nothing to do with me.

Q. This cargo for this vessel under this charter-

party was to be taken on board from the port of

Point Orient, wasn't it? A. Yes.

Q. And it was to be received from the Standard

Oil Company at Port Orient, wasn't it? A. Yes.

Q. And when the vessel arrived there, the cargo

was in the warehouse at Point Orient, wasn't it?

A. Yes.

Q. The cargo for that vessel? A. Yes.

Q. And she was finally loaded with that cargo

under her second [132] charter-party?

A. I could not say.

Q. Did you know that the Standard Oil Company

was furnishing the cargo for the '

' Commerce '

' under

her first charter-party? A. Yes.

Q. You knew that? A. Yes.

Q. When did you first definitely know that the

*' Commerce" was at Point Orient?

A. The first definite word I had was the letter

from Mr. Slingerland, saying that she was in the

way, and asking if I could indicate the owner's in-

tentions regarding the ship.

Q. What was the date of that notice?

A. I think that was about the

—

Mr. SUTRO.—Here is the notice.
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Mr. McCLANAHAN.—Now, never mind that, Mr.

Sutro.

Mr. SUTRO.—He can refresh his memory from

it.

The COURT.—If he knows, he can answer the

question.

Mr. SUTRO.—I submit that the letter is right

here in court, and he can give the date from it.

The COURT.—Let him answer the question.

A. I think about the 7th or 8th of September.

Mr. McCLANAHAN.—Q. Of what?

A. The 7th or 8th of October.

Q. The 7th or 8th of October? A. Yes.

Q. And you did not know before then that the

vessel was at Point Orient?

A. You asked me if I knew definitely; that is the

only definite date that I can fix.

Q. Where did you think she was during all of that

time?

Mr. SUTRO.—I object to the question as imma-

terial.

The COURT.—Sustained. I think you have al-

ready gone over that.

Mr. McCLANAHAN.—I am astounded at this.

Perhaps my line of examination is to be criticised

by your Honor, but— [133]

The COURT.—No, I would not intimate anything

like that.

Mr. McCLANAHAN.—Q. Were you intending to

hide yourself from the "Commerce" and all her

movements ?
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A. I think the "Commerce" was doing the hiding.

I was in my office every day.

Q. She didn't want that favorable charter—is that

what you think?

A. I say I w^as in my office every day.

Q. Mr. Blumer, do you know of any relationship

between your company and the Standard Oil Com-

pany? A. No.

Q'. You do not?

A. Only that of buyer and seller.

Q. You don 't know whether they have interlocking

directors ?

Mr. SUTRO.—I submit that that is a very im-

proper question, it has no bearing in this case.

The COURT.—Sustained.

Mr. McCLANAHAN.—Q. Is the Standard Oil

Company furnishing case goods for your company

now?

A. I suppose if w^e w^anted them we might be able

to get them; I don't suppose they would refuse to

sell if we wanted to buy.

Mr. SUTRO.—Q. The same as any other buyer, I

suppose? A. Yes.

Mr. McCLANAHAN.—Q. You knew that there

had been a very great decline in freight rates?

A. Yes, certainly.

Q. And when you made the second charter-party,

it was made at the then prevailing market rates,

wasn't it? A. Yes.

Q. And when you made the first charter-party

—

you didn't make that first charter-party, did you?
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A. No.

Q. You just found it here among the archives of

your company, or did they send it to you?

A. I brought a copy of it with me, or else I re-

ceived it here; I would not swear to that, when I

got it. I held a copy of it.

Q. Did you receive it from the Standard Oil Com-

pany?

A. I might have. I received some papers from

them. I picked up— [134] the papers of ours that

they were holding in connection with some of the

vessels; I thmk that charter was one of them.

Q. Your ground for cancelling this contract was

that you had no notice of the ship's readiness to re-

ceive cargo? A. Absolutely.

Q. Are you quite clear, Mr. Blumer, in your rec-

ollection of the conversation of September 16th?

A. Oh, yes.

Q. You have a good memory, have you?

A. Yes, a good memory for that occasion.

Q. Why for that occasion?

A. Well, because it referred to some accounts

which I had written about on several occasions, and

Mr. Kirchmann got annoyed and went out and took

the captain with him, and slammed the door, and so

I remember it, and nothing was said about anything

else.

Q. He said nothing about the "Commerce"?

A. No.

Q. Although at that time you had been advised
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by the senior Kirchmann that he would like to know

where this cargo was?

A. And I had already told him.

Q. And you had alread}^ told him? A. Yes.

Q. And you were not interested further at that

time?

A. Well, you see, the "Commerce" was only one

boat, and I had lots of other business to attend to.

I would not be thinking of the "Commerce"

all the time.

Q. You are a very busy man?
A. Well, at times.

Q. Did you cancel any other contracts?

Mr. SUTRO.—I object to that as absolutely im-

material.

The COUET.—Sustained.

Mr. McCLANAHAN.—I think that is all.

Redirect Examination.

Mr. SUTRO.—Q. Mr. Blumer, the demurrage

notices are given from day to day, aren 't they, when

demurrage is called for?

A. When demurrage becomes due— [135]

Mr. McCLANAHAN.—Hold on: I object to that

as immaterial and irrelevant.

The COURT.—Sustained.

Mr. SUTRO.—I note an exception to the ruling.

Q. The letter which you referred to on your cross-

examination, and which you said was the letter you

received from Mr. Slingerland, dated on or about

October 7th, is this the letter to which you referred ?
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A. Yes.

Mr. SUTRO.—I offer this letter in evidence.

Mr. McCLANAHAN.—Objected to as immaterial^

irrelevant and incompetent.

The COURT.—Sustained.

Mr. SUTRO.—If your Honor please, that was

brought out on their cross-examination.

Mr. McCLANAHAN.—It was simply for the pur-

pose of refreshing his memory as to a date.

Mr. SUTRO.—Exception. That is all.

Testimony of John B. Blair, for Respondent.

JOHN B. BLAIR, called for the respondent,

sworn.

Mr. SUTRO.—Q. Mr. Blair, what is your busi-

ness? A. Shipping and commission.

Q. How long have you been in the shipping busi-

ness? A. About 20 years.

Q. Here in San Francisco?

A. In San Francisco.

Q. Are you familiar with a clause in charter-par-

ties giving the charterer the right to cancel a char-

ter? A. Yes.

Q Is that right a valuable right ?

Mr. McCLANAHAN.—That is objected to as im-

material.

The COURT.—Sustained; anybody would know
that. [136]

Mr. McCLANAHAN.—I will admit that it is val-

uable.
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Mr. SUTRO.—Very well, we will take that ad-

mission.

Q. Are you familiar with the matter of giving

notices for demurrage in this port, when notices

are given?

Mr. McCLANAHAX.—I object to that as imma-

terial.

The COURT.—He can answer the question; I

don't see that it is immaterial.

Mr. SUTRO.—I will explain it to your Honor.

We claim

—

The COURT.—I don't see why it is material as

a collateral matter. I permitted the other answers

from the other witness under cross-examination

because he is one of the parties, and as bearing on

the credibility of his testimon}^ It is a collateral

matter. I don't see that it is material.

Mr. SUTRO.—Very well. That is all, Mr. Blair.

Mr. McCLANAHAN.—No cross-examination,

Mr. Blair.

Testimony of R. N. Slingerland, for Respondent.

R. N. SLINGERLAND, called for the respond-

ent, sworn.

Mr. SUTRO.—Q. What is your business, Mr.

Slingerland ?

A. I am manager of the order and distributing

department of the Standard Oil Company.

Q. Did you have any negotiations with Sanders

& Kirchmann, or with Mr. Wolft, representing
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Sanders & Kirchmann, for the chartering of a num-

ber of schooners in 1918? A. Yes.

Q. About when was that?

A. In the latter part of the year.

Q. Those negotiations were consummated by a

letter that was written to you and which has been

offered in evidence here and marked Libelant's Ex-

hibit No. 15: Is that a fact? A. Yes.

Q. And that letter is dated November 19, 1918?

A. Yes, sir.

Q. And the ten charters concerning which testi-

mony has been [137] given here are all contained

in this letter?

A. I would not say that the ten charters were in

that letter, Mr. Sutro; I think they only involve

five ships for one trip; the rest of the charters

were consummated in other letters.

Q. But the ten voyages were by those five ships?

A. Yes.

Q. There has been offered in evidence here a

letter dated September 4, 1919, from yourself to

Sanders & Kirchmann, referring them to Mr.

Blumer for all matters in connection with charters

of the Vacuum Oil Company: Do you recall such

a letter? A. Yes.

Q. Is that a copy of the letter—it is marked

Respondent's Exhibit "A."

A. Yes, that is a copy.

Q. Prom that time on did you have any dealings

with Sanders & Kirchmann, or Wolff, Kirchmann,
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& Co., conGerning the schooner ''Commerce," until

some time along in October ? A. No.

Q. I want to show you a letter and ask you if you
recognize it. A. Yes.

Mr. McCLANAHAN.—I don't see the material-

ity of this letter, your Honor.

Mr. SUTRO.—This is a letter dated October 10,

'1919, signed S. G. Casad, with the initials "R. N.

S.," and addressed to Mr. Henry Kirchmann, Jr.

Q. Did you write that letter?

A. I dictated it; yes.

Mr. SUTRO.—This letter reads as follows:

Respondent's Exhibit "I."

(Letter-head of Standard Oil Company.)

"San Francisco, Cal., October 10, 1919.

In replying please refer to File "S."

ORIGINAL.
Mr. Henry Kirchmann, Jr., .

212 American Nat'l Bank Bldg.,

San Francisco, California.

Dear Sir: [138]

Schooner 'COMMERCE.'
In your absence I spoke to Mr. Wolff some time

ago regarding the probable necessity of having to

shift this vessel from the berth she is now occupy-

ing at our Point Orient Wharf to another berth

where she will not interfere with operations.

We now need the birth which this vessel is occu-

pying, for other purposes, and we understand you

authorize us to shift her. Since there is no crew
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aboard, and as we understand that 3^ou desire to

save the expense of supplying men and tugs from

San Francisco, we are willing to undertake, with-

out any responsibility, the work of shifting the ves-

sel—you to pay us our out-of-pocket expenses and

absolve us from all liability in case of mishap

caused to or by the vessel. We guarantee that the

cost of shifting the vessel will not exceed $50.00,

and if you shall hereafter, within a reasonable time,

desire to have her shifted back, we will do so upon

the same terms for the same price.

Kindly signify your acceptance of the foregoing

by signing duplicate of this letter and return to

bearer.

Yours very truly,

S. G. CASAD, R. N. S.

RNS:T.

Accepted

:

WOLFF, KIRCHMANN & CO., Inc.,

A. E. WOLFF,
President. '

'

(The letter was marked Respondent's Exhibit

"L")

Q. Was the "Commerce" moved in pursuance of

that letter? A. Yes.

Q. And was the bill rendered the owners of the

"Commerce" for the moving*?

A. There was a bill rendered, yes.

Mr. McCLANAHAN.—We will admit that there

was.

Mr. SUTRO.—The bill is dated October 11th.
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Q. I will show you a bill and ask you if you rec-

ognize it as a copy of the bill? A. Yes.

Mr. McCLANAHAN.—What is the materiality

of this?

Mr. SUTRO.—The materiality of it is, Mr. Mc-

Clanahan, now [139] that you have asked me, to

show^ that this vessel, on October 10th, lying at the

wharf, there, doing nothing, was in the way, and

we told the owners she was in the way, and asked

if she could be moved, and if they would pay the

expense, and they said yes, that she never at any

time while laying there asked for any cargo, and

was never ready to receive any cargo, that there

was a stevedores' strike on, and she never did load.

Mr. McCLANAHAN.—You say that it shows all

that?

Mr. SUTRO.—No, it doesn't show all that, but

you asked me the materiality of it, and that is it.

The COURT.—Proceed.
Mr. SUTRO.—This reads as follows:

Respondent's Exhibit **J."

(Billhead of Standard Oil Company.)

COPY.
San Francisco, Cal., Oct. 11th, 1919.

Wolff, Kirchmann & Co.,

495 California St.,

San Francisco, Calif.

To services of our tug 'Standard No. 1' shifting

your schooner 'Commerce' from Berth #3 to

Berth #2 at Pt. Orient $50.00"

(The document was marked Exhibit "J.")
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Q. And that bill was paid? A. Yes.

Q. On September 4th, you had written to San-

ders & Kirchmann to get all the information con-

cerning the "Commerce" and these other boats

from Mr. Bliimer.

Mr. McCLANAHAN.—I object to that as lead-

ing.

Mr. SUTRO.—Well, the letter speaks for itself.

The COURT.—Proceed.
Mr. SUTRO.—Q. Why did you write to Kirch-

mann instead of Mr. Blumer about the "Com-
merce"

A. Do you want to know why I took it up with

Kirchmann ?

Q. With Henry Kirchmann, Jr., instead of Mr..

Blumer.

A. I had previously taken it up with Mr. Blumer,,

and— [140]

Q. You say you had previously taken it up?

A. Yes.

Q. How did you take it up with him?

A. I wrote him a letter.

Q. Look at this letter and see if you recognize it.

A. Yes.

Mr. McCLANAHAN.—Is that the same old let-

ter?

Mr. SUTRO.—Yes.

Mr. McCLANAHAN.—I object to it as hearsay,

as immaterial, irrelevant and incompetent, as not

binding on the libelant in this case.
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The COURT.—Sustained; it is not binding on the

parties.

Mr. SUTRO.—Counsel has a very violent objec-

tion to this letter. It is a very significant letter.

We note an exception.

Mr. McCLANAHAN.—Now, I am perfectly will-

ing to have the Court read the letter.

Mr. SUTRO.—Very well.

Mr. McCLANAHAN.—Sure, let the Court read

it; I am perfectly willing.

The COURT.—I don't care anything about it; I

am satisfied that it is immaterial.

Mr. McCLANAHAN.—All right, your Honor, but

I was charged with being afraid of it.

Mr. SUTRO.—Oh, no, not that you were afraid

of it. I said it was a very significant letter. I

don't think you are afraid of anything.

The COURT.—Proceed.
Mr. SUTRO.—Q. Mr. Slingerland, do you know

whether, up to October 10th, or, say, from Septem-

ber 16th on to October 11, 1919, there was a steve-

dores' strike on in this harbor? A. Yes.

Q. What about the rates in the charter-party, this

charter for which the cancellation notice was given,

were they high or low?

A. They were the highest rates we ever paid for

a ship of that [111] kind.

Q. And as to the character of the cargo, taking

on-deck and under-deck cargo, liad that ever been

done before?

A. Oh, no; that was new to us, absolutely.
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Q. At the time that the cancellation notice was

given, had the rates fallen?

A. Why, yes, the I'ates went down very rapidly.

Q. Did anybody, on behalf of the " Commerce,
"^

from the time that she went up to Point Orient on

September 16, 1919, ever ask you for any cargo for

her?

A. None whatever ; no, there was no demand made

for cargo.

Q. Was any notice for any demurrage ever served

on you for the "Conmierce" at any time?

A. None whatever.

Q. Did you ever ask Mr. Kirchmann when the

^'Commerce" was on the dry-dock how she was get-

ting along? A. No, sir.

Q. When the freight was paid on the second char-

ter, that was paid for the account of the Vacuum
Oil Company, was it?

Mr. McCLANAHAN.—Please don't lead the wit-

ness.

Mr. SUTRO.—Q. Well, for whose account was it

paid? A. Paid for account of the charterers.

Q. The charterers being whom?

A. The Vacuum Oil Company, Pty., Ltd.

Q. Did you ever speak to Mr. Wolff about the

*' Commerce" when she was on the dry-dock, and

ask him when she would be ready to go up ?

A. No, sir.

Q. After you had sent that letter of September

4th, will you state whether or not the business had

been turned over by you to Mr. Blumer ?
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A. I don't understand you.

Q. After you wrote to them the letter of Septem-

ber 4, advising them that Mr. Bhimer was to be

looked to regarding all business for the Vacuum

Oil Company, Pty., Ltd., did you have anything

more to do with that business?

A. No, sir; I was through, [142] absolutely,

wdth all the Vacuum Oil Company's affairs.

Q. Until the letter of October 11th? A. Yes.

Cross-examination.

Mr. McCLANAHAN.—Q. You were through

with the Vacuum Oil Company's affairs, you say,

until the letter of October 11th?

A. Until the letter of what?

Q. Until the letter of October 11th.

Mr. SUTRO.—October 10th.

Mr. McCLANAHAN.—Q. That is your answer, is

it?

A. I am still through with them; I have nothing

to do with them, whatsoever.

Q. The letter of September 4th finished your con-

nection with the Vacuum Oil Company ?

A. No, sir; that didn't finish my connection with

them. I was through with the handling of the

Vacuum Oil Company's affairs as soon as Mr.

Blumer appeared on the scene to take over the

aff'airs of his company.

Q. Why did you pay the freight on the second

charter ?

A. That was one of the conditions of the sale to
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the Vacuum Oil Company. That frequently hap-

pens; we advance money for different people.

Q. In paying that freight, you deducted a com-

mission, didn't you?

A. According to the terms of the charter-party.

Q. Who received that commission?

A. Let me see—I am not clear. I think there

were two commissions under that charter-party.

Q. Yes, one on the lumber, and one on the case oil.

A. But there wxre two commissions paid by dif-

ferent principals.

Q. One was paid here and one down below?

A. There was an address commission, if I am not

mistaken, and there was a commission payable to

the ship broker, here, so called.

Q. Didn't you receive a commission, the Standard

Oil Company? A. Not a cent; no, sir.

Q. Who did receive it?

A. Nobody received it, in fact, no. [143]

Q. Wasn't it deducted from the freight pa\Tnent?

A. The charter-party was so worded that all de-

ductions for commission resulted in a net freight.

I remember that very clearly, because I negotiated

the charter myself.

Q. Wasn't that deducted—the 21/^% commission?

A. I am pretty sure the address commission was

deducted, and the commission to the ship broker,

both of them.

Q. Both deducted? A. Yes.

Q. You say this was one of the highest charters

made on this coast?
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A. I didn't say that; no, sir.

Q. What did you say?

A. I said it was the highest price charter we ever

paid.

Q. You paid the going market price, though?

A. Do 3^ou mean for the case oil, or for the whole

ship ?

Q. For the "Commerce."

A. Do you mean for the ship, or for the character

of the goods: What do you mean?

Q. Well, what do you mean when you say it is the

highest you ever paid?

A. I don't know how to answer your question; do

you mean for the ship, or for the character of the

goods ?

Q. I am talking about the freight, which I sup-

posed you were talking about w^hen you said it was

the highest that was ever paid. Was that the mar-

ket freight at that time?

A. You mean for the case oil?

Q. Yes. A. Yes.

Q. And for the lumber?

A. I am not prepared to say on that, because lum-

ber is not our business. I had to pay that lumber

freight to get the ship.

Q. You are not prepared to answer my question?

A. No, sir. I was told that that was the going

rate. I am not in the timber business, I don't

know anything about it, but I had to pay the [144]

lumber freight to get the ship.

Q. Mr. Slingerland, prior to this trouble, is it not
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a fact that vessels, under the charters that you made

for the Vacuum Oil Company, went to your loading

ports and were there loaded with the cargo called

for by the respective charter-parties, and performed

their contracts without any trouble ?

Mr. SUTRO.—I object to the question as imma-

terial and irrelevant; it does not bear on any issue

in this case.

The COURT.—Let it go in the record.

Mr. SUTRO.—Exception. A. Yes.

Mr. McCLANAHAN.—Q. Do you know why you

sent the letter of September 4th, cutting loose from

the Vacuum Oil Company, Pty., Ltd. ?

A. Only to put right in the minds of the Messrs.

Kirchmann and Mr. Wolff, and all of them in con-

nection with his association that I was no longer

interested in the Vacuum Oil Company, Pty., Ltd.

affairs in relation to their unfinished business on

charter-parties that were yet to be completed.

Q. Did you know at that time that Mr. Blumer

intended, if he could, to cancel the charter-party ?

A. No.

Q. That was not one of the reasons why you de-

cided to have nothing more to do with that charter ?

A. Oh, no. I was through, as I testified before,

when Mr. Blumer came here to take over the duties

of the Vacuum Oil Company, Pty., Ltd.

Q. Do you know when the "Commerce" went to

the Point Orient dock'?

A. Only from what I heard here, about Septem-

ber 16th, yes.
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Q. If you had been asked to designate the load-

ing berth for the ''Commerce," would you have des-

ignated it?

Mr. SUTRO.—I object to that question as a hy-

pothetical question not predicated on any facts in

the case.

The COURT.—Sustained. [145]

Mr. McCLANAHAN.—Q. Did you designate anj

loading berth for the "Commerce'"? A. No.

Q. Did your office? A. No.

Q. Who would have authority, in your office, to

do it?

A. There would be nobody in my office who would

have authority to do it.

Q. Was not the Point Orient dock the proper

berth for loading that vessel?

A. It was one of the regular places of delivery^

yes.

Q. Under that charter-party? A. Yes.

Q. Do you know whether you had your cargo

ready to load on her?

A. It was ready; we were all prepared to deliver

that cargo to the "Commerce."

Q. Why didn't they deliver?

A. The ship never called for it; she just lay up
there doing nothing.

Q. She was there?

A. I know, but how are you going to put cargo

aboard when the ship is not there ready to fulfill its

charter-party; it had no means of getting the stuff

aboard. We only had to move it to ship 's tackles.
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Q. Wasn't she there on September 16th?

A. Yes.

Q. And you knew she was there? A. Yes.

Q. And you knew she had this wonderful charter-

party? A. Well, what of it?

Q. What should she have done?

A. If she was ready, she would have called for

the cargo, wouldn't she?

Q. Is that the way that all the vessels do, politely

*ask for cargo?

A. No vessels ever come up there under the same

circumstances as the "Commerce" did; they all

<3ome up there ready to load.

Q. Why wasn't she ready to load?

A. I don't know.

Q. As a matter of fact, Mr. Slingerland, wasn't

she ready to load? A. I don't know that. [146]

Q. All you know is she didn't demand the cargo?

A. Absolutely, and I will say

—

Q. And you don't know whether she was ready to

load, or not? A. No.

Mr. SUTRO.—Q. What were you going to say ?

A. I say we were all ready to deliver her the

cargo.

Mr. McCLANAHAN.—Q. And if she simply

said: "Gentlemen, I demand cargo," she would

have got it ?

A. Because I had orders to give it to her.

Q. And you were simply waiting for her to de-

mand it: Is that it? A. Certainly.

Q. If you had orders to give it to her, and she
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had demanded it, your orders would have been car-

ried out by delivering the cargo at the ship's

tackles'? A. Yes, sir.

Q. Did your orders to deliver the cargo specify

the brands to be delivered? A. Yes.

Q. And those brands the ship owner didn't know

anything about, did he? A. Oh, no.

Q. Was not the " Jewett" loading at the time the

''Commerce" went up there?

A. Yes ; there were several vessels we loaded dur-

ing the strike, but I don't know just which ones

they were.

Q. The "Commerce" could have been loaded

during the strike; there was no trouble about that,

was there?

A. I am not saying whether she could, or not, I

don't know.

Q. The "Jewett" had stevedores? A. Yes.

Q. Don't you know that you begged Mr. Wolff

not to send non-union stevedores up to the "Com-

merce," because you had union stevedores loading

the "Jewett"?

A. No, that is not so, that is not so.

Q. That would have been an unfortunate thing to

do, wouldn't it?

Mr. SUTRO.—I object to the question as incom-

petent, whether it would have been an unfortunate

thing to do, or not.

A. Well, that is not so. [147]

Mr. McCLANAHAN.—I withdraw the question.

Q. Mr. Slingerland, as you understand it, then,
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the only thing that stood in the way of carrying out

the contract was the faikire to demand the cargo %

A. That is the only thing under the sun that I

know of, Mr. McClanahan.

Q. By ''demand/' I mean make a verbal or writ-

ten demand? A. No, I would not say that.

Q. What kind of a demand do you mean?

A. I would not pay any heed to a demand for

cargo if a ship was not in a position to take it on

board; I would not say that it was a hona fide de-

mand for cargo.

Q. You didn't know she was not in a position to

take on cargo, did you?

A. Yes, I did know it, because I received com-

plaints from our people up at the refinery that the

"Commerce" was occupying a berth there, and we

were constantly putting goods on lighters for other

ships that came up there for loading.

Q. That was in October?

A. That was after she got up there and lay there

a couple of weeks. I think the complaints came in

after she was there an undue length of time.

Q. But I mean when she went there first she was

ready to receive cargo?

A. You mean as far as the ship was concerned?

Q. Yes. A. Yes, I suppose so.

Q. Her holds were cleaned out and ready?

A. I suppose so.

Q. And her hatches were off?

A. But I don't know whether she was ready to

work.
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Q. What do you mean by being ready to work?

A. To take on cargo.

Q. How do you mean?

A. How are you going to take cargo when there

is no means to put it aboard?

Q. Do you refer to stevedores?

A. Stevedores or any other means.

Q. Didn't she have the same means when she

loaded under the second charter-party as she had

when she was at the dock on September [148]

16th? A. No, that time she had stevedores.

Q. Then the only thing she lacked was stevedores

;

is that the only thing that differed in her condition

between the second charter and on September 16th,

the absence of stevedores?

A. The absence of being able to load the cargo.

I presume that was principally because of the

stevedores.

Q. You can think of nothing else that she lacked?

A. I can think of nothing else. She was not

ready to work.

Q. Because she had no stevedores? A. Yes.

Q. But otherwise she was in a position to work?

A. If she was in a position to work, we would

have delivered the cargo.

Q. Do you remember some time around Septem-

ber 18th or 20th, 1919, having a telephone conversa-

tion with Mr. Wolff with reference to the "Com-

merce," in which it was mutually understood over

the telephone that it would be inadvisable to employ

union men in loading the "Commerce"—no, I
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mean non-union men in loading tlie "Commerce/''

because the "Jewett" was loading with union men^

and that you said to Mr. Wolff, "For God's sake,

Wolff, don't send non-union men up here until the

' Jewett' is through. Stevenson is working her with

union men, and there would be trouble if at the

same time you had non-union men on the "Com-
merce' at the same berth'"?

A. I was handling the situation with all ships

along those lines at that time; in other words, when

a union gang got away, we would take on a ship-

that wanted to work with a non-union gang. The rea-

son should be very apparent to you, that we didn't

want to cause a fracas or a mix-up on our property

between non-union and union men. If Mr. Wolff

says that he took that up with me, it probably might

have happened, because it was a daily occurrence-

with everybody. That is the only significance to

that.

Q. If Mr. Wolff says that that is true, you would

not contradict it?

A. I would not contradict it. I was doing it

with everybody. [149] I remember the incident

constantly coming up.

Testimony of C. A. Blumer, for Respondent

(Recalled).

C. A. BLUMER, recalled for respondent.

Mr. SUTRO.—Q. There has been offered in evi-

dence a surveyor's report. Was this letter received!

by you with that report'? A. Yes.
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Mr. SUTRO.—I offer it in evidence. It is from

Sanders & Kirchmann, dated September 16, 1919,

;and reads as follows:

Respondent's Exhibit **K."

(Letter-head of Sanders & Kirchmann, Inc.)

'^San Francisco, Cal., Sept. 16th, 1919.

Mr. C. A. Blmner,

Mills Building,

San Francisco.

Dear Sir:

Enclosed herewith you will find surveyor's report

on the Schr. 'Commerce.' '

Yours very truly,

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary."

(In rubber stamp: "Sep. 18, 1919.")

(The document was marked Respondent's Ex-

hibit "K.")

Q. Mr. Blumer, did Mr. Kirchmann, Sr., ever say

anything to you about using union or non-union

labor on any of their vessels?

A. I asked him why he was not completing the

"Luzon," because she had loaded for us and was

lying at the timber wharf and not working, and

—

Q. When was that ?

A. I think she finished loading the case oil about

the 11th or 12th of September, 1919, and she went

over to the timber wharf and did not start to work.

Q. And what did he say?



192 Vacuum Oil Company, Proprietary, Ltd.

(Testimony of C. A. Blumer.)

A. He said he did not wish to use non-union

labor.

Q. What else did he say?

A. He just left the vessel lying there. [150]

Q. What else did he say about the labor : Did he

tell you why he didn't want to?

A. He said if he used any non-union labor here

he probably might have trouble with labor in New
Zealand, which was all union labor.

Mr. SUTRO.—That is all.

Mr. McCLANAHAN.—No questions.

Mr. SUTRO.—That is our case. As a part of the

respondent's case, your Honor, it was alleged that

the Vacuum Oil Company was a corporation under

the laws of the United States. That is a mistake.

It is an Australian corporation. I have stipulated

to that effect with coimsel as follows:

Respondent's Exhibit **L."

'*It is hereby stipulated by and between the re-

spective parties to the above-entitled action, as a

fact to be used as evidence upon the trial of said

action, that Vacuum Oil Co. Pty., Ltd., respond-

ent in the above-entitled action, is a corporation

organized and existing under and by virtue of the

laws of the Commonwealth of Australia."

I will present that stipulation as an exhibit.

(The document was here marked Respondent's

Exhibit "L.")

The COURT.—Very well.

Mr. SUTRO.—That is our case.
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Rebuttal).

A. E. WOLFF, recalled for libelant in rebuttal.

Mr. McCLANAHAN.—Q. Mr. Wolff:, are you

familiar with the stevedoring situation in Septem-

ber, 1919, at the time that the "Commerce" went to

the Point Oi'ient Dock for loading?

A. Yes, sir.

Q. Would it have been possible to have secured

stevedores to have loaded the "Commerce" at that

time? A. Yes.

Q. Do you remember having a conversation over

the telephone [151] abovit that time with Mr.

Slingerland, with reference to stevedoring the

"Commerce"? A. I do.

Q. State to the Court the substance of that con-

versation as you remember it.

A. In essence, I told Mr. Slingerland that Sanders

& Kirchmann, the owners, naturally wanted to work

the ship with non-union men if they could. This

was just shortly after the ship went up there. The

"Jewett" was working then with non-union men.

Slingerland, over the telephone, said—he was quite

excited—in essence, "For God's sake, Wolff, don't

send non-union men up there while the 'Jewett' is

there. Stevenson is working her with union men,

and we don't want to have friction on our prop-

erty." I asked Mr. Slingerland—I am not sure

whether it was in the same conversation or not,

whether he had any preference, whether they

wanted to force us with union men, and he said no,
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that it was perfectly in order to wait.

Q. Was the "Jewett" being loaded with union

or non-union men?

A. The ''Jewett" was being loaded with union

men.

Q. With union men ? A. With union, men, yes.

Q. And you could have secured non-union men?

A. We could have secured non-union men.

Cross-examination.

Mr. SUTRO.—Q. The "Philippine" was here in

the harbor at that time, was she not %

A. I think she was, but I was not handling her.

Q. But she was one of the Sanders & Kirchmann

vessels, wasn't she?

A. Yes, but I was not handling them all.

Q. I didn't ask you whether or not you were

handling them, or handling them all. If she was

lying in the harbor, why didn't you discharge her

with non-union labor?

Mr. McCLANAHAN.—The witness has testified

he was not handling her; I object to the question

as immaterial, irrelevant [152] and incompetent,

and not proper cross-examination.

The COURT.—Sustained.

Mr. SUTRO.—Q. The "Samar" was one of the

vessels of Sanders & Kirchmann: She was in the

harbor, wasn't she?

A. Yes, with a cargo for Wolff, Kirchmann & Co.

Q. She was lying idle, too, wasn't she

A. No. I heard Mr. Slingerland's testimony on

that point, and my memory—I will have to check it
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up from the office records, but my memory is that

we discharged her at great expense with non-union

men, having to pay for guards to protect them ; that

is my memory, but I want to check it up as to

whether it was the "Samar," or one of the other

ships.

Q. You don't know that?

A. I don't know positively, but I believe it was

the "Samar."

Q. The "Luzon" was lying at the timber wharf,

wa,sn't she? A. That I don't know.

Q. She was one of Sanders & Kirchmann's ves-

sels?

A. Yes, but I had no interest in her cargo.

Q. Had you not negotiated her charter?

A. Yes, but no question came up that called for

my intervention. She had progressed far enough

with loading so that there was no question at all

from my side of the house.

Q. She did not take on the lumber cargo ?

A. That I don't know.

Q. You don't know whether she did, or not?

A. No, I don't know that.

Q. You don't know that the completion of her

loading with non-union labor could have been per-

foiTued ?

A. I don't know that it was not performed.

Q. This conversation that you had with Mr.

Slingerland was when?

A. As nearly as I can place it, it was within two
or three days after the "Commerce" went up.



196 Vacuum Oil Company, Proprietary, Ltd.

(Testimony of A. E. Wolff.)

Q. About September 18th? A. To 20th. [153]

Q. In other words, it was about two weeks after

Mr. Slingerland had advised you to communicate

with Mr. Blumer about all these matters?

A. He had not advised me, he had advised San-

ders & Kirehmann.

Q. You draw a distinction, then, so far as the

non-union and union labor business is concerned,

between notices received by you and notices received

by Sanders & Kirehmann'?

Mr. McCLANAHAN.—I object to that as argu-

mentative.

The COURT.—The witness has stated what he

understands the fact to be.

Mr. SUTRO.—Very well, your Honor, that is all.

Testimony of Henry Kirehmann, Jr., for Libelant

(Recalled in Rebuttal).

HENRY KIRCHMANN, Jr., called for libelant

in rebuttal.

Mr. McCLANAHAN.—Q. Were you familiar

with the stevedore situation when the "Commerce"

\^ent to Port Orient A. I was.

Q. Were stevedores available to have loaded the

"Commerce" at that time?

A. Stevedores were available.

Cross-examination.

Mr. SUTRO.—Q. You mean non-union steve-

dores?

A. Both union and non-union were available.

Q. Stevedores, both union and non-union being
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available, and the "Commerce" being there from

September 16th on, Sanders & Kirchmann, Inc.

never made any demand on the Standard Oil Com-

pany, or on Mr. Blumer, for any cargo for the

*' Commerce"?

A. We did make demand for cargo.

Q. You tendered her, you say?

A. We tendered the boat, and made a demand.

Q. But after that you never made any demand

for cargo?

A. Our captain was asking for cargo daily.

Q. You didn't hear him ask up there, did you?

A. No, but that [154] was his business, and he

was instructed to ask, and he telephoned us that he

asked for it.

Q. He telephoned to you? A. Yes.

Q. Who did he ask?

A. I don't understand you.

Q. You say he telephoned to you that he was ask-

ing daily ? A. For cargo
;
yes.

Q. Did he telephone to you daily?

A. He didn't telephone us daily, but in his con-

versation when he did telephone he said he had been

asking for cargo daily.

Q. And do you mean to say your captain told you

he was asking for cargo daily, and he got none, and

you never communicated with Mr. Slingerland, or

Mr. Blumer?

A. Yes, we did, we asked for cargo, from the

Standard Oil Company ; when we were talking with

them we asked for ('nra:o.
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Q. I asked you before, when you testified on your

cross-examination, if you had ever asked anybody,

after she got up there, for any cargo, or sent in any

demurrage bill, and you said no.

A. We sent no demurrage bill, but we had asked

for cargo.

Q. Who did you ask?

A. The Standard Oil Company.

Q. Who?
A. I don't know who in the Standard Oil Com-

pany.

Q. Did you do the asking?

A. We telephoned; yes.

Q. I say, did you do it? A. Yes.

Q. To whom did you telephone?

A. The Standard Oil Company.

Q. Don't you know to whom you telephoned?

A. I don't know if it was Mr. Peas, or Mr. Moore,

or Mr. Slingerland, or who it was.

Q. And you never followed it up by a written

complaint ?

A. We were waiting for the Standard Oil Com-

pany's next move, to offer us cargo, and then we

would go and get stevedores.

Q. Did your captain tell you who he was asking

up there? A. Yes.

Q. Who did he say he was asking?

A. Jones and Connolly. [155]

Q. Jones and Connolly? A. Yes.

Q. They have gone. You know that the ship was
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shifted and that a bill of $50 was paid for that shift-

ing, don't you?

A. I believe that was after the letter of cancella-

tion reached us.

Q. It was after the letter of cancellation reached

you?

A. I think it was either on that day or the day

after.

Q. You are mistaken. It was on the 10th, and

the bill was paid on the 11th. The letter is dated

the 10th, and it was accepted and returned by

bearer. I will show you the letter. It is dated

October 10th. Why did you agree to the shifting

of this vessel, and to pay $50 to have it done if she

was lying there to get a cargo, and make no written

complaint, or any complaint?

A. October 10th is one of the dates when I do not

believe I was in town ; that was during my absence,

as that letter bears out.

Mr. SUTRO.—That is all.

Mr. McCLANAHAN.—That is our case.

(By consent of counsel, the cause was thereupon

submitted upon briefs to be filed in 5, 5 and 3.)

[Endorsed] : Filed Jun. 13, 1921. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [156]
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In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COMPANY
et al.,

Libelants,

vs.

VACUUM OIL CO., P'T'Y, LTD.,

Respondent.

(Deposition of Charles Anderson, Taken on Behalf

of Libelants.)

BE IT REMEMBERED, that on Tuesday, Sep-

tember 7, 1920, pursuant to stipulation of counsel

hereunto annexed, at the offices of William Denman,

Esq., in the Merchants Exchange Building, in the

City and County of San Francisco, State of Cali-

fornia, personally appeared before me, Francis

Krull, a United States Commissioner for the North-

ern District of California, authorized to take ac-

knowledgments of bail and affidavits, etc., Charles

Anderson^ a witness called on behalf of the libel-

ants.

William Denman, Esq., appeared as proctor for the

libelants, and Alfred Sutro, Esq., appeared as proc-

tor for the respondent, and the said witness having

been by me first duly cautioned and sworn to testify

the truth the whole truth and nothing but the truth
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in the cause aforesaid, did thereupon depose and

say as is hereinafter set forth.

(It is hereby stipulated and agreed by and be-

tween the proctors for the respective parties that

the deposition of the above named witness may be

taken de bene esse on behalf of the libelants, at the

offices of William Deimian, Esq., in the Merchants

Exchange Building, in the City and County of San

[157] Francisco, State of California, on Tuesday,

September 7, 1920, before Francis Krull, a United

States Commissioner, for the Northern District of

California, and in shorthand by Charles R. Gagan.

(It is further stipulated that the deposition,

when written up, may be read in evidence by either

party on the trial of the cause; that all questions as

to the notice of the time and place of taking the same

are waived, and that all objections as to the form of

the questions are waived unless objected to at the

time of taking said depositions, and that all objec-

tions as to materiality and competency of the testi-

mony are reserved to all parties.

(It is further stipulated that the reading over

of the testimony to the witness and the signing

thereof are hereby expressly waived.) [158]

CHARLES ANDERSON, called for the libelants,

sworn.

Mr. DENMAN.—Q. Captain, how long have you

been at seaf A. About 42 years.

Q'. In and out of this port?

A. About 37 years in and out of San Francisco.

Q. What character of ships ? A. All classes.
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Q. Do you remember the schooner "Commerce"?

A. The schooner "Commerce"; yes, sir.

Q. Were you master of her in the fall of ISIS?

A. Yes, sir; I took charge of her in September.

Q. Where did you take charge of her?

A. In San Francisco, or, rather, in Alameda.

Q. Do you remember a voyage on the "Commerce"

finishing in San Francisco Bay in the month of Sep-

tember, 1919? A. Yes, sir.

Q. Do you remember discharging your prior

cargo? Yes, sir, I do.

Q. What did you do after you had discharged the

cargo, with reference to the ship herself?

A. We went over to the Alameda Shipyards, the

Bethlehem Shipyards, to repair the ship.

Q. After the ship was finished, where did you go?

A. We went to Point Orient.

Q. What was the condition of your holds on ar-

rival up there?

A. The condition of the holds was that they were

swept clean and dunnage laid for a new cargo

Q. Were the holds in condition to take on a new
cargo at that time? A. Yes, sir.

Q. When did you arrive in Point Orient?

A. We arrived on the 16th of September, at 11:15

A. M.

Q. Where did you go when you arrived at Point

Orient ?

A. You mean where did I go^ personally ? [159]

Q. No, where did the ship go.
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A. She stayed right there.

Q. Whereabouts in the port did you go to?

A. We went to Denedin, New Zealand.

Q. Whereabouts at Point Orient did you go?

A. We went right alongside the wharf.

Q. What wharf did you go alongside?

A. The inside wharf, alongside the shed.

Q. What wharf is that?

A. I don't know the number of it; it is the inside

wharf, anj^way.

Q What is the name of the wharf?

A. Point Orient wharf.

Q. What is Point Orient?

A. It is a landing, where they load case oil.

Q. For whom?
A. For the Standard Oil Company.

Q. When you arrived there, did you receive any

directions where to go with your ship?

A. They told me where to tie the ship up.

Q. Who told you that?

A. A gentleman by the name of Connolly.

Q. What was his business there?

A. He was what they call the labor boss.

Q. For the Standard Oil Company ? A. Yes, sir.

Q. Where did he direct you to go ?

A. He was right there on the wharf and took the

lines, and he told me to make the ship fast right

there. He took some of the lines himself.

Q. You made it fast, did you?

A. Yes, I made the ship fast right to that wharf.
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Q. Do you know why you made it fast at that

point? A. Yes, sir.

Q. Why? A. We came there to load case oil.

Q. Was there any case oil near your vessel?

A. There wns case oil in the shed on the wharf.

Q. How near to your vessel was that?

A. About 25 or 30 feet.

Q. That was alongside? A. Yes. [160]

Q. Do you know what the case oil was intended

for?

A. I was told that some of it was intended for the

*'Commerce."

Q. Who told you that? A. Mr. Connolly.

Q. You mean at the time you went there?

A. Yes, sir.

Q. What did you say to Mr. Connolly about your

ship?

A. I told him that she was ready for loading.

Q. What did he do then?

A. I don't know that he did anything; he didn't

do anything.

Q. Did he examine your ship?

A. Oh, yes, he went down in the hold and ex-

amined the ship, examined the dunnage.

Q. He examined the dunnage, did he?

A. Yes, sir.

Q. And what did he say about the dunnage?

A. He said it was perfectly satisfactory.

Q. Was that before or after he pointed out the

cargo to you?
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Mr. SUTRO.—That is objected to on the ground

that it assumes a fact that has been proven.

A. Well, that is more than I can say, whether it

was before or after.

Mr. DENMAN.—Q. Was it at the same time?

A. About at the same time.

Q. What does the labor boss do on that dock?

A. He is running the gang that is wheeling out

the cases to the ship's side.

Q. Does he bring out cargo to the ship's tackle?

A. Yes, sir.

Q. Have you ever seen him do it in any other

case? A. Oh, yes.

Q'. Many times there?

A. I saw it two particular times being done.

Q. For other vessels ? A. Yes, sir.

Q. Loading there? A. Loading right there.

Q. Who else did you talk with at Point Orient, if

anybody, regarding your vessel? A. Mr. Jones.

Q. Who is Mr. Jones?

A. He is the head man for the two [161] wharves.

Q. Who does he represent there?

A. The Standard Oil.

Q. What was the conversation between you and

Mr. Jones?

A. About the same it was with Mr. Connolly, that

the ship was ready for loading.

Q. Did he go aboard your ship? A. Yes, sir.

Q. Did he examine her?

A. He went down in the hold and examined the

dunnage, and everything.
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Q. How soon was that after you arrived ?

A. Well, it probably was four or five days, or so;

I could not state the date exactly.

Q. Within a week, anyway, of the time of your

arrival. A. Yes, sir.

Q. What did he say about the dunnage?

A. He said it was perfectly satisfactory; the fact

of the matter is he said it was the best dunnage he

ever saw laid in this country

Q. Where had you sailed from before you came

there? A. We came from Levuka, Fiji, Islands.

Q. Have you the date you left there?

A. I don't remember the date of that.

Q. Can you remember the week you left Levuka?

A. No, I cannot remember that; it was in the

month of June, I believe.

Q. In the month of June? A. Yes, sir.

Q. The latter part, or the former part?

A. About the middle, I think.

Q. About the middle of June ?

A. Yes. We arrived here in August, We were 72

days coming home; I remember that.

Q. 72 days coming home from Levuka ? A. Yes.

Q. On what date in August did you arrive?

A. That is something I cannot remember, either.

Q. Do you remember how many days you were

discharging your cargo [162] here?

A. Five days.

Q. And how soon after that did you arrive at

Point Orient?
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A. I don't know exactly; it mi^ht have been two

weeks, perhaps, as near as I can remember now.

Q. Before you arrived at Point Orient, did you

know that the cargo was ready for you?

A. No, sir.

Q. When did you first learn that the cargo was

ready for youf

A. After my arrival at Point Orient.

Q. Captain, you have stated that these gentlemen

represented the Standard Oil Company there ; do you

know, as a matter of fact, whether or not they also

represented the charterer, the Vacuum Oil Com-

pany? A. I don't know.

Q. Did anybody else, other than these two gentle-

men, talk with you about the cargo to be shipped on

that voyage? A. No.

Cross-examination.

Mr. SUTRO.—Q. Captain, did you speak to Mr.

Connolly first, or to Mr. Jones first?

A. Mr. Connolly first.

Q. Was anybody else present at that conversa-

tion?

A. Oh, quite a number of men were around there,

working around the wharf. I don't know if anyone

heard what we said or not; I could not say.

Q. Well, you know whether anyone else was pres-

ent at the conversation?

A. There were some men around there, but I

could not say who they were. There are always

some men around there.
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Q. That is not what I asked you, Captain: I

asked you, was anybody else present at the conversa-

tion. A. No.

Q. How long since you have seen Mr. Connolly ?

A. I have not seen him since we left there.

Q. Do you know where he is now?
A. I do not know where he is now.

Q. Have you inquired where he is ?

A. No, sir. [163]

Q. What date did you say the "Commerce" ar-

rived at Point Orient '?

A. On the 16th of September.

Q. How soon after she arrived did you see Mr.

Connolly ?

A. I saw him right away, because he was taking

the lines, making the ship fast.

Q. Did you go ashore, did you go on the pier, or

dock, and tell him that she was ready to load, or did

you communicate this to him from the ship?

A. He came on board.

Q. He came on board? A. Yes, sir.

Q. I thought you said there were a lot of men

working around where the conversation was held?

A. Around the wharf, yes.

Q. Was the conversation on the wharf, or on the

ship?

A. On the ship and on the wharf, both; I went

ashore afterwards with him.

Q. Where was the conversation where you told

him she was ready to load?
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A. Well, he stood on the wharf then, and I spoke

to him from the railing, and then he came right

aboard.

Q. You spoke to him from the railing ?

A. Yes, from the ship's deck.

Q. You yelled out to him, did you ?

A. I didn't have to yell out to him, because the

ship was right close to the wharf, and it was just as

easy to speak to him there as it is to you now.

Q. Then when I asked you before where the con-

versation was, you said he came aboard?

A. He came aboard after I told him.

Q. What were the precise words you said to him,

if you remmber?

A. I told him that the ship was ready for loading.

Q. That is not what you said, is if? What were

the words you said?

A. I could not tell you exactly the expression I

used, that is pretty hard for me to remember

now. [164]

Q. But tell me just as nearly as you can remember.

A. I said the ship was ready for loading.

Q. But you didn't tell him that way; I mean what

were the words you used?

A. I don't know that I could say anything else.

Q. You spoke to him, you addressed him, and you

made some remark to him; now, do you remember

what the remark was that you made to him?

A. The only thing, I probably asked him if he

wanted to come ou board and take a look at the dun-
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nage. That is probably about the only remark I

would make.

Q'. With reference to loading, what was the re-

mark you made?

A. I might have asked him if the cargo was ready.

Q. You asked him that? A. Yes, sir.

Q. What did he say? A. That is what I said.

Q. And what did he say?

A. He said the cargo was ready, the biggest part

of it.

Q. You said? A. He said.

Q. But you don't remember what you said, what

you asked him, what were the words you used?

A. I can't remember that.

Q. You can't remember that? A. No.

Q. You say he then went aboard the ship?

A. Yes, sir.

Q. And you showed him around the ship?

A. Yes, sir.

Q. You showed him the dunnage?

A. I showed him the dunnage.

Q. Was he alone?

A. He was alone, yes, sir.

Q. Did he go down into the hold?

A. Yes, sir.

Q. How soon after that was it that you saw Mr.

Jones ?

A. Well, I could not say how many days it was

after that; it was inside of five days, anyway, five or

six days.

Q. It was not the same day ?
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A. Not that I can remember; no, I don't think it

was the same day.

Q. Where did you see M. Jones?

A. I saw him on the wharf first. [165]

Q, What was Mr. Jones doing?

A. Do you mean at that time?

Q. When you saw him.

A. He was just coming along the wharf when I

spoke to him.

Q. Was he alone?

A. As near as I can remember.

Q. What time of the day was it ?

A. I don't know.

Q'. You don't know whether it was the morning or

the evening? A. I could not say.

Q. How did you happen to be on the wharf?

A. Going and coming regularly, and looking

around. I don't suppose I had any particular rea-

son to be on the wharf that day.

Q. You say it might have been five days after the

ship got there?

A. It might have been five days, yes.

Q. And you don't know what you were doing on

the wharf?

A. I was not hunting for anything, that's sure.

Q. And you don't know what time of day it was?
A. No, that I don't remember.

Q. Did you speak to Mr. Jones, first, or did he

speak to you?

A. I don't remember that, either.
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Q. What did you say to him?

A. I told him that the ship was ready for loading.

Q. Is that all you said?

A. I might have said a good many other things,

but I can't remember all that I said.

Q. You just went up to him and said the ship was

ready for loading?

A. We might have had some conversation first

about different things for all I remember; however,

I notified him that the ship was ready for loading.

Q. I understand that, you have told me that. Do
you remember any other part of the conversation?

A. No.

Q. You don't remember anything else you said to

him?

A. Only if he would like to go and take a look at

the hold, and he did so. [166]

Q. You asked him if he would like to go on board

and take a look at the dunnage ? A. Yes, sir.

Q. Was that said to him after you told him the

ship was ready for loading?

A. That is something I could not answer; I don't

remember that; the chances are we had a whole lot

of talk.

Q. You said that, Captain, but you don't remem-

ber any of the talk. A. No.

Q. Nothing at all?

A. No, I can't remember what we talked about.

Q. Do you remember what words you used when



vs. H. W. WestpJial et al. 213

(Deposition of Cliarles Anderson.)

you spoke to him about the ship being read}', do you

remember what you said?

A. I could not remember the expression; no.

Q. Was there anybody present at the conversa-

tion? A. No.

Q. Were there men around there working?

A. There are men around that wharf all the time.

Q. I didn't ask you that, Captain.

A. There were men around there then, but they

didn't hear everything we said.

Q. There were men around there then?

A. Yes, sir.

Q. Do you remember where they were?

A. They were on the wharf.

Q. What were they doing?

A. I don't remember what they were doing.

Q. When you say there were men around there,

have you the picture in your mind now that there

were men around there?

A. There were men around the wharf.

Q. What were they doing?

A. I don't know. It was not my business to know

that.

Q. Were they standing still?

A. They were working at something, I suppose.

Q. But you don't remember what? A. No.

Q. When he went aboard, did he look at the dun-

nage? A. Mr. Jones?

Q. Yes. A. Yes, sir.

Q. Was it he, or was it Mr. Connolly who told



214 Vacuum Oil Company, Proprietary, Ltd.

(Deposition of Charles Anderson.)

you it was the finest dunnage he had ever seen?

A. Both of them said that. [167]

Q. Both of them said that? A. Yes, sir.

Q. Do you remember what they said?

A. They made the expression—of course, I could

not use the exact words, but it was the best dunnage

they had seen laid in this country.

Q. And Mr. Jones told you that, too?

A. Yes, he said so, too.

Q. You don't remember whether that was in the

evening, or in the morning?

A. That I don't remember.

Q. Before you took the "Commerce" up to Point

Orient, you telephoned to Mr. Jones, did you?

A. No, sir.

Q. You didn't telephone before you took her up

there? A. No, sir.

Q. You know Mr. Jones quite well, don't you?

A. I had never met Mr. Jones before.

Q. You had never seen him before ? A. No, sir.

Q. Do you know Mr. Connolly well?

A. No, I had not seen him before.

Q. Had you ever met Mr. Connolly before?

A. No.

Q. How did you know it was Mr. Connolly?

A. I found out his name afterwards.

Q. Who told you his name?

A. That I cannot remember ; I was talking to him

almost every day.

Q. What is that?
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A. I was talking to liim almost every day; that

is how I found his name.

Q. Had you ever seen him before ? A. No.

Q. You had never seen Mr. Connolly before that

day?

A. I had never seen Mr. Connolly before that.

Q. Had you ever seen Mr. Jones before that?

A. No.

Q. The "Commerce" was the only schooner that

was tied up there at that time, was she not?

A. Yes, at that time.

Mr. DENMAN.—At what time ? [168]

Mr. SUTRO.—Now, just pardon me a moment.

Mr. DENMAN.—But you say, "at that time"; I

think you should specify the time more particularly.

Mr. SUTRO.—You can straighten it out on re-

direct.

Mr. DENMAN.—But the time is not fixed in your

question.

Mr. SUTRO.—Do you object to the question?

Mr. DENMAN.—^Yes, I object to the question on

the ground that the time is not fixed definitely, and

I think the time should be fixed.

Mr. SUTRO.—Q. Who, if anybody, introduced

Mr. Jones to you?

A. I don't know that anybody introduced me, as

near as I can remember.

Q. What is that?

A. I say that as near as I can remember I don't

think I got any introduction to him.
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Q. That evening that you saw him, was that the

first time you saw him, that day, or that time you

saw him?

A. The first time I had ever seen Mr. Jones was

then ; I had never been to that wharf before.

Q. On the day that you spoke to him and told

him that the cargo was ready, that is the first time

you ever seen him?

A. Well, I would not say that. What I mean to

say is, I never had seen Mr. Jones until the day

I arrived there ; and probably two or three days after

I came there it was that I spoke to him.

Q. And told him that the cargo was ready?

A. Yes, sir.

Q. The first time you saw him, is when you told

him the cargo was ready?

A. I might have seen him before; that I cannot

remember.

Q. You never had spoken to him before?

A. No, sir.

Q. Was anybody present when you spoke to Mr.

Jones? A. No.

Q. You know Mr. Kirchman, don't you?

A. Yes. [169]

Q. The gentleman sitting here ? A. Yes.

Q. What are his initials? A. H., I believe.

Q. H. Kirschman? A. Yes.

Q. Is it H. Kirschman, Jr., or H. Kirschman?

Which is it? I don't know which it is.

Mr. DENMAN.—Junior. H
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Mr. SUTRO.—Q. Have you discussed with Mr.

Kirchman the testimony you are giving here to-day

in this case"?

A. No, sir.

Q. You never talked to hirn about it at all ?

A. No, sir.

Q. Were you at Mr. Kirchman 's office to-day?

A. Yes, sir.

Q. And did you discuss it with anybody there 1

A. No, sir.

Q. Have you ever talked with anybody about your

testimony? A. Not w^ith anybody.

Q. You have not talked with Mr. Demnan?

A. No.

Q. Or talked with Mr. Resleuer? A. No.

Q. You have not talked with anybody at all about

the testimony that you are now giving? A. No.

Q. Who told you to come here to-day?

A. Mr. Kirschman.

Q. Did you ask him why you were to come?

A. I knew that before; he wired for me to come

down.

Q. He wired you w^here?

A. To Aberdeen, for me to come here.

Q. What did he wire you?

A. To come down to San Francisco, stating about

this case, with regard to the charter of the schooner

"Commerce." That is all Mr. Kirschman said to

me,

Q. That is the first time you knew that you were
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to give your testimony in this case? A. Yes.

Q. Don't you know that it had been arranged that

you were to give your testimony in this case about

two or three weeks ago, or four weeks ago ?

A. I don't know.

Q. You didn't know that? A. No, sir. [170]

Q. When did you sail for Aberdeen?

A. From here?

Q. Yes. A. I don't remember the date.

Q. It is about two or three weeks ago, isn't it?

A. No, it is five weeks ago, or more.

Q. What is that?

A. It is more than five weeks, perhaps. I was

24 days going up there.

Q. Had you not been told, just, before you left,

that your deposition was to be taken in this case?

A. Oh, yes, I believe Mr. Kirschman said some-

thing about it, that he may send for me.

Q. That he may send for you?

A. Yes; that is what he told me, if I remember

Tight now.

Q. Then he did talk to you about this thing?

A. Yes, sir.

Q. And you did talk to Mr. Kirchman about your

testimony ?

A. Not about my testimony. He just told me he

might have to send for me to come down.

Q. Then, if I understand you right, nobody ever

asked you whether you told anybody that the "Com-

merce" was readv to load at Point Orient?
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A. Excuse me, I didn't get that.

Q. Nobody connected with this case, or with San-

ders & Kirschman, or any of the attorneys, ever

asked you whether you told anybody at Point Orient

that the ''Commerce" was ready to load?

A. Nobody ever asked me.

Q. And you never told anybody until you told us

here to-day— A. (Intg.) No.

Q. (Continuing.) Wait a minute, Captain; that

you had told Mr. Connoll}^ that the "Commerce" was

ready to load, and that you told Mr. Jones that the

"Commerce" was ready to load: Is that correct?

A. Yes.

Q. That is correct? A. Yes.

Q. The number of the dock or wharf at which the

"Commerce" was [171] made fast, you don't re-

call if there was any number on the wharf, at all.

It is the inside wharf, that is all I do know about

it.

Q. Did she remain in there until she sailed ?

A. We w^ere ordered to go over to the other wharf

because we were in the way of some other vessel

that wanted to get in there to load.

Q. Did she remain there?

A. She remained at that wharf; it is all one

wharf. She didn't remain at that particular arm
of the wharf.

Q. Where was she taken?

A. Just across to the outside. She was lying here

like this, and we just pressed her over to that wharf.
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Q. Do you know the initials of Mr. Jones?

A. No, sir, I don't.

Q. Do you know the initials of Mr. Connolly?

A. I do not.

Q. Have you seen Mr. Jones recently? A. No.

Q. Do you know where he is ?

A. I have no idea where they are, either one of

them.

Q. You have no idea where Mr. Jones is?

A. No, sir.

Q. You said that you were told that some of the

case oil was in the shed or warehouse—what did you

say about that, do you remember ?

A. Yes, I was told there was some cargo in the

shed.

Q. Who told you that? A. Mr. Connolly.

Q. Did you ask him?

A. I don't remember whether I asked him, or not;

he might have told me without my asking him ; that

I could not say.

Q. You never saw him before, you say?

A. I never saw him before.

Q. Do you know whether or not it was Mr. Jones

who told you that? A. Connolly told me first.

[172]

Q. Did Jones tell you also?

A. I believe he told me afterwards.

Q. Jones told you also? A. Yes, sir.

Q. Was that the same day that you told him that

the ship was ready to load?
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A. That I cannot remember; I don't remember

that.

Mr. SUTRO.—I think that is all.

Redirect Examination.

Mr. DENMAN.—Q. Do you know who Mr.

I^esleuer is? A. No, sir.

Q. Do you know this gentleman here, this lame

.gentleman right here? A. No.

Q. You have seen him before?

A. It seems to me I have seen him, yes.

Q. Do you remember coming to this office shortly

after the ''Commerce" was unable to get her cargo,

and telling me about your experiences up there,

^long last fall some time? A. Yes.

Q. And this lame gentleman was here at the time ?

A. It seems to me I remember that. Yes, I re-

member that, now.

Q. And telling us about your seeing Jones and

Comiolly at that time?

A. Yes, certainly I remember that; yes, I think

of that now.

Q. That was some months ago?

A. I don't remember what time that was. I think

that was before I went away on the last trip, come

to think of it now. It was so long ago that I had

forgotten all about it.

Q. How many times, altogether, did you see Mr.

Jones there ?

A. I saw him almost every day I was there.

Q. You saw him almost every day?
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A. Nearly every day.

Q. What was he doing when you saw him?

A. He was in the office and along the wharf, at-

tending to his work.

Q. And what was his work as you saw it? What
did you see him do there ?

A. I seen him doing some writing, and speaking

on [173] the phone, etc., and getting orders and

giving orders to the men around there more or less.

I really don't understand his business, but I know

he was busy with something. I didn't really pajr

much attention to him.

Q. Did you ever have any conversation with him

regarding stevedores ?

A. Yes, the first day, the first time, I believe,

when I spoke to Mr. Jones, we spoke about steve-

dores.

Q. What did he say?

A. Well, he didn't seem to have anything to say.

The stevedores were on strike, I believe, at that time.

Q. Did you have any talk with Mr. Connolly about

stevedores ?

A. We talked about it most every day, off and on,

talking about labor and so on.

Q. You spoke of a strike; did you have any dis-

cussion with Mr. Connolly about the strike?

A. Yes, sir. [174]
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Certificate of Commissioner to Deposition of Charles

Anderson. .

United States of America,

State and Northern District of California,

City and County of San Franicsco.—ss.

I certify that, in pursuance of stipulation of

counsel, on Tuesday, September 7, 1920, before me,

Francis Krull, a United States Commissioner for the

Northern District of California at San Francisco,

at the offices of William Denman, Esq., in the Mer-

chants Exchange Building, in the City and County

of San Francisco, State of California, personally

appeared Charles Anderson, a Avitness called on be-

half of the libelants in the cause entitled in the cap-

tion hereof ; and William Denman, Esq., appeared as

proctor for the libelants, and Alfred Sutro, Esq., ap-

peared as proctor for the respondent, and the said

witness having been by me first duly cautioned and

sworn to testify the truth, the whole truth, and noth-

ing but the truth in said cause, deposed and said as

appears by his deposition hereto annexed.

I further certify that the deposition was then and

ihere taken down in shorthand notes by Charles R.

Gagan, and thereafter reduced to typewriting; and

1 further certify that by stipulation of the proctors

for the respective parties, the reading over of the

deposition to the witness and the signing thereof

were expressly waived.

And I do further certify that I have retained the

said deposition in my possession for the purpose of
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delivering the same with my own hands to the clerk

of the United States District Court for the North-

ern District of California, the court for which the

same was taken.

And I do further certif}^ that I am not of counsel,

nor [175] attorney for either of the parties in

said deposition and caption named, nor in any way
interested in the event of the cause named in the

said caption.

And I further certify that on the following day,

to wit, on Wednesday, September 8th, the said

Charles Anderson appeared in my office and stated

that he desired to correct his testimony; whereupon

the following occurred:

The COMMISSIONER.—Q. What is it you

want to say. Captain, with reference to correcting

your deposition that was taken yesterday?

A. In regard to the question by the lawyer,,

when he asked me if I had been talking to any-

one, or if anyone had been talking to me regard-

ing the case. I understood him to ask me

whether anyone had instructed me to say during

the deposition, or the trial, or whatever you call

it ; that is what I understood him to ask me, and

I answered "No"; I got confused.

Q. What is the fact?

A. The fact of the matter is that I was up to

Mr. Denman 's office and Mr. Denman asked me
about it.

Q. When? A. Previously.

Q. How long before?
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A. The same day, or the day before ; the same

day, I think it was.

Q. And what did you say to Mr. Denman in

reference to your testimony?

A. I just told him about the case, how the

things stood.

Q. What facts did you tell him ?

A. About the time that we came up to the

Point Orient wharf, and that she was readw^

for loading, etc.—^the different things.

Q. State exactly what you told him.

A. I told him the day we came to the wharf,

and about the time of day, and about Mr. Con-

nolly coming on board and looking at the dun-

nage, and [176] that Mr. Connolly found it

correct ; and also speaking to Mr. Jones.

Q. Is that as you testified here yesterday—I mean
the facts that you testified to in your deposition yes-

terday you told to Mr. Denman before you gave

your testimony under oath in this deposition?

A. Yes, sir.

IN WITNESS WHEREOF, I have hereunto set

my hand in my office aforesaid this 10th day of

Sept., 1920.

[Seal] FRANCIS KRULL,
United States Commissioner, Northern District of

California, at San Francisco.

[Endorsed] : Filed Nov. 19, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [177]
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In the District Court of the United States in and

for the Southern Division of the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO R. & S. CO. et al.,

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

(Deposition of Alexander Beattie, Taken on Behalf

of Libelants.)

BE IT REMEMBERED, that on Wednesday,

October 22, 1919, pursuant to stipulation of counsel

hereunto annexed, at the offices of William Denman,

Esq., in the Merchants Exchange Building, in the

City and County of San Francisco, State of Cali-

fornia, personally appeared before me, Francis

Krull, a United States Commissioner for the North-

ern District of California, authorized to take

acknowledgments of bail and affidavits, etc., Alex-

ander Beattie, a witness called on behalf of the

libelant.

William Denman, Esq., appeared as proctor for

the libelant, and Alfred Sutro, Esq., appeared as

proctor for the respondent, and the said witness

having been by me first duly cautioned and sworn to

testify the truth, the whole truth, and nothing but

the truth in the cause aforesaid, did thereupon de-

pose and say as is hereinafter set forth.



vs. H. W. Westphal et al. 227

(It is hereby stipulated and agreed by and be-

tween the proctors for the respective parties that the

deposition of the above named witness may be taken

de bene esse on behalf of the libelant at the offices

of William Denman, Esq., in the Merchants Ex-

change Building, in the City and County of San

Erancisco, State of California, on Wednesday, Oct-

ober 22, 1919, before Erancis Krull, [178] a

United States Commissioner for the Northern Dis-

trict of California and in shorthand by Charles R.

Gagan.

(It is further stipulated that the deposition, when

written up, may be read in evidence by either party

on the trial of the cause; that all questions as to

the notice of the time and place of taking the same

are waived, and that all objections as to the form of

the questions are waived unless objected to at the

time of taking said deposition, and that all objec-

tions as materiality and competency of the testi-

mony are reserved to all parties.

(It is further stipulated that the reading over

of the testimony to the witness and the signing

thereof are hereby expressly waived.

(It is stipulated that the Vacuum Oil Company,

Proprietary, Ltd., designated as the respondent here-

in, does not by appearing at the taking of this

deposition through Messrs. Pillsbury, Madison &
Sutro, represented by Adolph Sutro, attorneys, enter

an appearance in this libel, and that any question

regarding the jurisdiction of the above-entitled court

over said respondent is resei^ed to said respondent,
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and that the inferrogation by way of cross-examina-

tion by Mr. Alfred Sutro of the witness who has

been sworn shall not in any manner or wise

prejudice any question regarding the jurisdiction of

the above-entitled court over said respondent.

(It is further stipulated that in the event that jur-

isdiction is properly procured over the respondent

in the case, the deposition shall not be objected to

upon the ground of any present absence of jurisdic-

tion; that no claim of jurisdiction shall be made by

the libelants based upon the appearance of Mr. Sutro

or his firm at this time, or unless jurisdiction

over the respondent has already been properly ob-

tained.) [179]

ALEXANDER BEATTIE, called for libelant,

sworn.

Mr. DENMAN.—Q. Captain Beattie, what is

your occupation? A. Master mariner.

Q. How long have you been a master mariner?

A. I have been master for about twenty years,

in the neighborhood of twenty years.

Q. Where are you sailing now?

A. I am master of the schooner "Luzon," on the

way to New Zealand.

Q. When do you expect to have her loaded?

A. Well, Friday, I guess.

Q. And you will sail shortly after that?

A. Saturday, or maybe I won't get away until

Sunday.

Q. Do you know Mr. Henry Kirschman, who is

seated here on my right?
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A. Yes; he is my managing owner.

Q. And Mr. Blumer, who is seated on my left?

A. I have met the gentleman.

Q. Were you in the office of the Vacuum Com-

pany in the Mills Building, on the morning of Sep-

tember 16, 1919? A. Yes, sir.

Q. At about what hour?

A. In the neighborhood of eleven o'clock.

Q. Who w^ere present at that time?

A. Mr. Blumer, Mr. Kirschman and I.

Q. What took you to that office ?

A. We were there on business connected with the

"Luzon."

Q. Did you hear any conversation between Mr.

Kirschman and Mr, Blumer concerning the

schooner "Commerce"? A. Yes, sir.

Q. Can you tell us what that conversation was?

A. Mr. Blumer asked Mr. Kirschman how he

"Commerce" was getting on for loading, and he

told him that the tugboat had been ordered that

morning at daylight, and that she was either up or

on her way up the river to load.

Q. What happened then?

A. Mr. Kirschman asked him if there was any

further notice with regard to the loading of the

vessel, and he said, no, that that is all that was

necessary. [180]

Q'. Did anything else transpire with reference to

the schooner "Commerce" in that conversation?

A. I think that is about all; we were there on
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other business, of course, and that came in between.

Mr. DENMAN.—That is all.

Mr. SUTRO.—No cross-examination. [181]

Certificate of Commissioner to Deposition of

Alexander Beattie.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I certify that, in pursuance of stipulation of

counsel, on Wednesday, October 22, 1919, before

me, Francis Krull, a United States Commissioner

for the Northern District of California, at San

Francisco, at the offices of William Denman, Esq.,

in the Merchants Exchange Building, in the City

and County of San Francisco, State of California,

personally appeared Alexander Beattie, a witness

called on behalf of the libelants in the cause en-

titled in the caption hereof; and William Denman,

Esq., appeared as proctor for the libelants, and

Alfred Sutro, Esq., appeared as proctor for the

respondent, and the said witness having been by me
first duly cautioned and sworn to testify the truth,

the whole truth, and nothing but the truth in said

cause, deposed and said as appears by his deposi-

ion hereto annexed.

I further certify that the deposition was then and

there taken down in shorthand notes by Charles R.

Gagan, and thereafter reduced to typewriting; and

I further certify that by stipulation of the proctors

for the respective parties, the reading over of the
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deposition to the witness and the signing thereof

were expressly waived.

And I do further certify that I have retained the

said deposition in my possession for the purpose

of delivering the same with my own hands to the

clerk of the United States District Court for the

Northern District of California, the court for which

the same was taken.

And I do further certify that I am not of coun-

sel, nor attorney for either of the parties in said

deposition and caption named, nor in anj^ way in-

terested in the event of the cause named [182]

in the said caption.

IN WITNESS WHEREOF, I have hereunto set

my hand in my office aforesaid, this 10th day of

Sept., 1919.

[Seal] FEANCIS KRULL,
United States Commissioner, Northern District of

California, at San Francisco.

[Endorsed] : Filed Nov. 19, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [183]
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In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, First Division.

IN ADMIRALTY.

SAN MATEO REALTY & SECURITY COM-
PANY,

Libelant,

vs.

VACUUM OIL COMPANY, P'T'Y, LTD.,

Respondent.

(Deposition of Henry Kirschman, Jr., Taken on

Behalf of Libelant.)

BE IT REMEMBERED, that on Thursday,

January 6, 1921, pursuant to stipulation of coun-

sel hereunto annexed, at the offices of William

Denman, Esq., in the Merchants Exchange Build-

ing, in the City and County of San Francisco,

State of California, personally appeared before me,

Francis Krull, a United States Commissioner for

the Northern District of California, authorized to

take acknowledgments of bail and affidavits, etc.,

Henry Kirschman, Jr., a witness called on behalf

of the libelant.

J. F. Resleure, Esq., appeared as proctor for the

libelant, and Alfred Sutro, Esq., appeared as

proctor for the respondent, and the said witness

having been by me first duly cautioned and sworn

to testify the truth, the whole truth, and nothing



vs. H. W. Westphal et al. 233

(Deposition of Henry Kirschman, Jr.)

but the truth in the cause aforesaid, did thereupon

depose and say as is hereinafter set forth.

(It is hereby stipulated and agreed by and be-

tween the proctors for the respective parties that

the deposition of the above-named witness may be

taken de bene esse on behalf of the libelant at the

offices of William Denman, Esq., in the Merchants

Exchange Building, in the City and County of San

[184] Francisco, State of California, on Thurs-

day, January 6, 1921, before Francis Krull, a

United States Commissioner for the Northern Dis-

trict of California, and in shorthand by Charles R.

Gagan.

(It is further stipulated that the depositions,

when written up, may be read in evidence by either

party on the trial of the cause ; that all questions as

to the notice of the time and place of taking the

same are waived, and that all objections as to the

form of the questions are waived unless objected to

at the time of taking said deposition, and that all

objections as to materiality and competency of the

testimony are reserved to all parties.

(It is further stipulated that the reading over of

the testimony to the witness and the signing thereof

are hereby expressly waived.) [185]

HENRY KIRSCHMAN, Jr., called for libelant,

sworn.

Mr. RESLEURE.—Q. Mr. Kirschman, you re-

side in the City and County of San Francisco f

A. I do.
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Q. And you are leaving for the Philippines on

the 9th of this month? A. I am.

Q. What is your occupation? A. Lumberman.

Q'. Have you any other occupation?

A. Also a director in Sanderson & Kirschman,

Inc.

Q. Were you a director in Sanderson & Kirsch-

man in the fall of 1919? A. I was.

Q. Do you know Captain Alexander Beattie?

A. I do.

Q. Who is he?

A. He is the master of the schooner "Luzon."

Q. Do you know Mr. Bloomer? A. Yes, sir.

Q. Were you in the office of the Vacuum Oil

Company, Pty, Ltd., in the Mills Building, on

September 16, 1919?

A. I was in Mr. Bloomer's office, and I under-

stand that that is also the office of the Vacuum Oil

Company.

Q. At what time were you there on that day ?

A. In the forenoon of September 16, 1919.

Q. Do you know about what time?

A. It was between the hours of, say, 9 and 12.

Q'. Who were present at that time?

A. Mr. Bloomer, Captain Beattie and myself.

Q. What was the nature of your business there?

A. We were over to see Mr. Bloomer in connec-

tion with the business of the schooner "Luzon."

Q. While you were there, did you have any con-

versation with Mr. Bloomer in regard to the

schooner "Commerce"?
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A. Yes. I introduced Captain Beattie as the

master of the schooner ''Luzon," [186] and then

Mr. Bloomer asked me about the "Commerce," how

the "Commerce" was getting along loading, and i

told him that the towboat had been ordered to take

her up to the river that morning, up to the oil wharf

that morning, and that she was either up there or

en route up there.

Q. Was anything further said*?

A. Then Mr.—now, wait a minute; .just ask me

that question again; I didn't quite get that.

Q:. Did you say anything further, beyond that the

schooner was up, or going up?

A. That she was up, or going up to load, and I

asked Mr. Bloomer if he required any further notice

with reference to her loading, and he answered

"No," that that was all that would be necessary.

Q. Was that all that transpired in regard to the

"Commerce"?

A. That is all that transpired with reference to

the "Commerce," as our business was in reference

to the "Luzon."

Q. Prior to that time, did you ever have any con-

versation with Mr. Bloomer with regard to the

readiness of the "Commerce" to load?

A. No, there was no occasion to talk of her readi-

ness to load, as we were repairing the boat and

getting her ready prior to that time.

Q. Did you ever speak to Mr. Bloomer in regard

to the "Commerce" before that time?

A. Yes, I spoke to Mr. Bloomer, and also to Mr.
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Slingerland, of the Standard Oil Company.

Q'. Was that conversation to them personally, or

was it by phone?

A. It would either be by phone, or when meeting

them on the floor of the Merchants Exchange.

Q. Do you remember the nature of any of the

conversations you hadf

A. Authentically, no, except that I would be asked

from time to time when the boat would be ready to

load, as they [187] would naturally want to know,

to have their cargo ready.

Mr. EESLEURE.—I think that is all, Mr. Sutro.

Cross-examination.

Mr. SUTEO.—Q. You were present, Mr. Kirsch-

man, when the deposition of Captain Beattie was

taken in this cause on October 22, 1919, were you

nof?

A. At this office, yes, if that is the deposition.

Q. His deposition was taken only once, and you

were present on that occasion?

A. I was present at that time; yes.

Q. Have you ever seen a transcription of the

testimony of Captain Beattie? A. I have.

Q. When did you last see it ? A. To-day.

Q. When, to-day?

A. About 10 or 15 minutes ago.

Q. Did you read it over? A. I read it over.

Q. Did you read it over carefully?

A. I read it over.

Qi. Who showed it to you ? A. Mr. Resleure.

Q. Did you ask to see it?
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A. Yes, I asked to see it.

Q. How did you know it was here?

A. I naturally expected that it would be here with

the attorney.

Q. Didn't Mr. Resleure show^ it to you and tell

you he had it? A. No, I asked for it.

Q. How long are you going to be gone to the

Philippines %

A. I think from three to four months.

Mr. SUTRO.—That is all. [188]

Certificate of Cominissioner to Deposition of Henry

Kirschman, Jr.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I certify that, in pursuance of stipulation of

counsel, on Thursday, January 6, 1921, before me,

Francis Krull, a United States Commissioner for

the Northern District of California, at San Fran-

cisco, at the offices of William Denman, Esq., in

the Merchants Exchange Building, in the City and

County of San Francisco, State of California, per-

sonally appeared Henry Kirschman, Jr., a witness

called on behalf of the libelant in the cause entitled

in the caption hereof; and J. F. Resleure, Esq.,

appeared as proctor for the libelant, and Alfred

Sutro, Esq., appeared as proctor for the respond-

ent, and the said witness having been by me first

duly cautioned and sworn to testify the truth, the

whole truth, and nothing but the truth in said
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cause, deposed and said as appears by his deposition

hereto annexed.

I further certify that the deposition was then and

there taken down in shorthand notes by Charles R.

Gagan, and thereafter reduced to typewriting; and

I further certify that by stipulation of the proctors

for the respective parties, the reading over of the

deposition to the witness and the signing thereof

were expressly waived.

And I do further certify that I have retained the

said deposition in my possession for the purpose

of delivering the same with my own hands to the

Clerk of the United States District Court for the

Northern District of California, the court for which

the same w^as taken.

And I do further certify that I am not of coun-

sel, nor attorney for either of the parties in said

deposition and caption named, nor in any way in-

terested in the event of the cause named in the

[189] said caption.

IN WITNESS WHEREOF, I have hereunto set

my hand in my office aforesaid this 18th day of

Jany., 1921.

[Seal] FRANCIS KRULL,
United States Commissioner, Northern District of

California, at San Francisco. [190]
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In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, et al., etc.,

Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Stipulation for Taking Deposition De Bene Esse.

IT IS HEREBY STIPULATED AND
AGREED by and between the proctors for the

parties above named that the deposition of Henry

Kirchmann, Jr., may be taken de bene esse on be-

half of the Libelants above named at the office of

William Denman, Esq., at Room 818, Merchants

Exchange Building, in the City and County of San

Francisco, State of California, on Thursday, Janu-

ary 6th, 1921, at the hour of two o'clock P. M. on

the said day, before Francis Krull, Esq., a commis-

sioner duly appointed by the above-entitled court.

Dated, January 4th, 1920.

WILLIAM DENMAN,
Proctors for Libelants.

PILLSBURY, MADISON & SUTRO,
Proctors for Respondent.

[Endorsed] : Filed Mar. 1, 1921. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [191]



240 Vacuum Oil Company, Proprietary, Ltd.

In the Southern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON 'ler MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT F. ELDER, C. F.

LURMANN, BETTY VON CLEVE, TILL-

MAN & BENDEL, a Corporation, CLARA
OLIVER, F. B. KLOPPER, LOUISE
SCHNABEL, SANDERS & KIRCH-
MANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a Cor-

poration, Owners of the American Schooner,

"COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Decision.

Filed June , 1921.

(OPINION—ORDERING DECREE FOR
LIBELANTS.)

WILLIAM DENMAN and McCLANAHAN &
DERBY, Proctors for Libelants.

PILLSBURY, MADISON & SUTRO, Proctors

for Respondent.
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NETERER, District Judge.

This is a libel in personam to recover damages for

alleged wrongful cancellation of a character-party

by the respondent upon the schooner ''Commerce."

The charter-party was made November 19, 1918.

Among the provisions bearing upon this issue is

"the vessel shall haul to such loading berth * * *

as may be designated by the charterer or his

agents * * * ," and "it is agreed that the lay-

days for loading shall be * * * —commencing

when the vessel is ready to receive cargo * * *

and if the vessel is not ready to load by 2 o'clock

P. M., on the 130 day after sailing for San Fran-

cisco, the charterer shall have the opinion of can-

cellating or maintaining this charter. * * * "

There is also a demurrage clause providing for

$200.00 per day. The 130 days would carry the can-

celling date to October 6th. At the time of making

this charter-party a number of vessels between the

same parties were under charter. [192] The char-

ter-party was negotiated by A. E. Wolff, represent-

ing the owners, and by the Standard Oil Co. repre-

senting the charterers. On this date vessels were

scarce and in demand, and the rates were high.

Soon thereafter rates began to fall, and in October

had fallen from $1,371/2 to 70 cents a case for oil

and from $27.00 per thousand to $15.00 per thou-

sand for lumber. On October 11th, the respondent

sent a note to the owners advising that the charter

was cancelled, claiming no notice of readiness hav-

ing been given.
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The issue is a question of fact. It is conceded

that the schooner returned to San Francisco some-

time prior to September 13th, and went on dry-

dock; that considerable communication by phone

and correspondence was had between the owners

and the Standard Oil Co. ; that on September 4th,

the Standard Oil Co. wrote a- letter to the owners,

directing that hereafter they communicate directly

with C. A. Blumer ; that on or after September 13th,

Kirchmann, Sr., inquired of Mr. Blumer where the

"Commerce" was to load. Blumer stated that he

would find out and after inquiry from Mr. Slinger-

land's department of the Standard Oil Co., "found

the cargo was on the Point Orient Wharf, and I

telephoned Mr. Kirchmann to that effect"; that on

September 16th, the surveyor's report of the ves-

sel's fitness was delivered to Mr. Blumer. The wit-

ness Blumer testified that the vessel was "fit for

anything." Question: "For the intended voyage?"

Answer: "Yes." At Point Orient, Jones was head

wharfinger, and had charge of the wharf and of the

delivery of cargoes to ships tackle. Connolly was

the labor foreman and acted under orders from

Jones. The cargo was ready and the ship was ready

and lay alongside. Jones, the wharfinger, and Con-

nolly, the labor foreman, knew the ship was there.

There were no other representatives [193] of the

charterer at Point Orient wharf. Slingerland when
asked why cargo was not delivered said "the ship

never called for it; she just lay there doing noth-

ing." During the time the "Commerce" was lying

at Point Orient wharf there was a stevedore strike,.



vs. H. W. WestpJial et al. 243

and Slingerlaiid in answer to the following question

made the following answer: "Do you remember

some time around September 18th or 20th, 1919,

having a telephone conversation with Mr. Wolff

with reference to the 'Commerce/ in which it was

mutually understood over the telephone that it

would be inadvisable to employ * * * non-

union men in loading the 'Commerce' because the

'Jewett' was loading with union men, and that you

said to Mr. Wolff, 'For God's sake, Wolff, don't

send non-union men up here until the 'Jewett' is

through. Stevenson is working here with union

men and there would be trouble if at the same time

you had non-union men on the 'Commerce' at the

same berth?" Answer: "I was handling the situ-

ation with all ships along those lines at that time;

in other words, when a union gang got away we

would take on a ship that wanted to work with a

non-union gang. The reason should be very appa-

rent to you that we did not want to cause a fracas or

a mixup on our property between non-union and

union-men. If Mr. Wolff says he took that up with

me it probably may have happened because it was a

daily occurrence with everybody." Witness fur-

ther stated he would not contradict the statement

of Mr. Wolff, who said: Question: "Mr. Wolff, are

you familiar with the stevedoring situation in Sep-

tember, 1919, at the time that the 'Commerce' went

to Point Orient Dock for loading?" Answer: "Yes,

sir." Question: "Would it have been possible to

secure stevedores to load the 'Commerce' at that

time?" Answer: "Yes." Question: "Do you re-
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member having a conversation over the telephone

about that time [194] with Mr. Slingerland with

reference to stevedoring the 'Commerce"?" An-

swer: "I do." Question: "State to the Court the

substance of that conversation as you remember it."

Answer: "In essence I told Mr. Slingerland that

Sanders & Kirchmann, the owners, naturally

w^anted to work the ship with non-union men if they

could. This was just shortly after the ship went

up there. The ' Jewett' was working then with non-

union men. Slingerland over the telephone said

—

he was quite excited—in essence, 'For God's sake,

Wolff, don't send non-union men up there while the

'Jewett' is there. Stevenson is working her with

union men, and we don't want to have friction on

our property."

I am satisfied the Standard Oil Co. was notified

that the vessel was at the wharf, fit and ready for

cargo; that Blumer knew the vessel was at the

wharf and fit and ready for loading. I also believe

that from the conversation between Kirchmann

and Blumer on September 16th in the presence of

Captain Beattie of the "Luzon," that Kirchmann

was lead to believe that express notice of readiness

was not necessary. Kirchmann and Captain Beattie

positively so swear. Blumer says nothing was said

about the "Commerce,' "So far as I am aware of."

From a consideration of all the evidence, I think it

very likely that such a conversation should be had.

There was a serious stevedoring situation because of

the strike. The Standard Oil Co. who was furnish-

ing cargo, as well as the owners, were much con-
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cerned about the strike situation. The relation be-

tween all parties was friendly and the parties to

this proceeding seemed to understand each other

and co-operate at the time. The charterer was no

doubt desirous of cancelling the charter-party, and

from what did take place between the parties I can

readily understand that the owners were lulled into

a feeling [195] of security that formal notice of

readiness was considered given or waived. The let-

ter of September -tth from Mr. Slingerland that fur-

ther details should be taken up with Blumer must

be considered with the further future conduct of

Blumer and the representatives of the Standard Oil

Co., with relation to the loading, and stevedoring

strike, and all of the surrounding circumstances

that bear upon the situation. From all these I am
convinced that the Standard Oil Co. still maintained

a relation to the charterer beyond that of merely

furnishing cargo, and knew, and that Blumer knew^

that the vessel was fit and ready for cargo and was

at Point Orient wharf, and that demand was made

at Point Orient wharf, the proper berth, and also of

the Standard Oil Co. at its offices. The fact that a

claim for demurrage was not made under the cir-

cumstances and facts in this case should not prevent

recovery. Omission to demand the "pound of flesh
'^

under all the circumstances should not defeat a

claim established as I believe this to be.

Footnote, p. 128, Scrutton on Charter-parties and
Bills of Lading, says:

"If the charterers are proved to be otherwise

aware of the readiness to load, I do not think

express notice would be required."
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Decree for libelant.

JEREMIAH NETEREE,
Judge.

[Endorsed] : Filed June 11, 1921. W. B. Maling,

Clerk. By Lyle S. Morris, Deputy Clerk. [196]

In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT. F. ELDER, C. F.

LURMANN, BETTY VON CLEVE, TILL-
MANN & BENDEL, a Corporation, CLARA
OLIVER, F. B. KLOPPER, LOUISE
SCHNABEL, SANDERS & KIRCH-
MANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a

Corporation, Owners of the American

Schooner ''COMMERCE,"
Libelants,

vs.

TACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.
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H. W. WESTPHAL (Substituted for SAN
MATEO REALTY & SECURITY COM-
PANY (a Corporation), and THUSNELDA
WILKENS (Substituted for TILLMAN &
BENDEL, a Corporation),

Substituted Libelants.

Decree.

This cause coming on duly to be heard, and evi-

dence, both oral and by deposition, having been pre-

sented to the Court by the respective parties, and

the cause having been submitted to the Court on

briefs, and the Court being fully advised in the

premises, and having rendered and filed its decision

and opinion herein on the 11th day of June, 1921,

the Court now finds the ultimate facts to be as fol-

lows: [197]

I.

That prior to the filing of the libel herein, the

said San Mateo Realty & Security Company, a

corporation, assigned its interest in the Schooner

"Commerce" and in this suit to H. W. Westphal,

and said H. W. Westphal has been substituted as a

party libelant herein for said San Mateo Realty &
Security Company, a corporation, and that said

Tillman & Bendel, a corporation, assigned its inter-

est in said schooner "Commerce" and in this suit to

Thusnelda Wilkens, and said Thusnelda Wilkens

has been substituted as a party libelant herein for

said Tillman & Bendel.

II.

That the charter-party herein sued upon was
made and executed as alleged in said libel.
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III.

That all the terms and conditions of the said
charter-party on the part of the libelants to be per-
formed have, by them, been performed, including
inter alios:

(a) The giving of notice of readiness to load
said vessel prior to the cancelling date of said char-
ter-party

;

(b) The said vessel being at all times from and
after the 16th day of September, 1919, and prior to
said cancelling date, fit and ready in berth to load
the intended cargo.

IV.
That respondent on the 16th day of September,

1919, waived the requirement of said charter-party
as to notice of readiness to load.

V.
That libelants have suffered damage by the non-

performance of the said charter-party by the re-
spondent in the sum of Seventeen Thousand Four
Hundred Ninety-two and 32/100 Dollars ($17,-
492,32), as of October 11th, 1919, which sum is
wholly unpaid. [198]

NOW, THEREFORE, IT IS ORDERED, AD-
JUDGED AND DECREED that said H. W. West-
phal may be substituted as a party libelant for said
San Mateo Realty & Security Company, a corpora-
tion, and the amended libel amended accordingly
that said Thusnelda Wilkens may be substituted
for said Tillman & Bendel, a corporation, and the
amended libel amended accordinglv; that the libel-
ants, H. W. Westphal, D. Von der Mehden, Henrv
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Frische, Chas. Normenmann, Henry Wellman,

Lily Bruelmiaim, C. Zeuthen, Carl Von der Meh-

den, Robt. F. Elder, C. F. Lurmann, Betty Von

Cleve, Thusnelda Wilkens, Clara Oliver, F. B. Klop-

per, Louise Schnabel, Sanders & Kirchmann, Inc.,

a Corporation, and Schooner wners Company, a

Corporation, owners of the American schooner

** Commerce," have and recover from the respondent^

Vacuum Oil Co., Proprietary, Ltd., the aforesaid

smn of Seventeen Thousand Four Hundred Ninety-

two and 32/100 Dollars ($17,492.32), the damages

sustained by libelants on account of said nonper-

formance of the said charter-party by respondent,

together with interest at the rate of seven per cent

per annum on all of said damages from the 11th day

of October, 1919 (the date of the cancellation of

said charter-party by said respondent), with costs

to be herein taxed against said respondent.

Dated, June 21st, 1921.

M. T. DOOLING,
District Judge.

[Endorsed] : Due service and receipt of a copy

of the within proposed decree is hereby admitted

this day of ,
19—

.

PILLSBURY, MADISON & SUTRO,
Attorneys for Respondent.

Filed Jun. 21, 1921. W. B. Maling, Clerk. By
C. W. Calbreath, Deputy Clerk.

Entered in Vol. 11 Judg. and Decrees, at page 42.

1199]
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In the Southern Division of the District Court of

the United States in and for the Northern Dis-

trict of California, First Division,

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL VON
der MEHDEN, ROBT. F. ELDER, C. F.

LURMANN, BETTY VON CLEVE, TILL-

MAN & BENDEL, a Corporation, CLARA
OLIVER, F. B. KLOPPER, LOUISE
SCHNABEL, SANDERS & KIRCH-
MANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a

Corporation, Owners of the American

Schooner "COMMERCE,"
Libelants,

vs.

YACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Notice of Appeal.

To the Clerk of the Above-entitled Court, to the Li-

belants Above Named, to H. W. Westphal and

Thusnelda Wilkens, Substituted as Parties Li-

belant Herein in the Place and Stead of San

Mateo Realty & Security Company, a Corpora-

tion, and of Tillman & Bendel, a Corporation,
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Eespectively, and to William Denman, Esq., and

Messrs. McClanahan & Derby, Proctors for said

Libelants

:

You and each of you will please TAKE NOTICE
that the Vacuum Oil Company, Proprietary, Ltd.,

a corporation, the respondent above named, hereby

appeals from the final decree made and entered in

this cause on the 21st day of June, 1921, to the

United States [200] Circuit Court of Appeals,

for the Ninth Circuit, to be holden in and for said

Circuit at the City and County of San Francisco,.

State of California.

Dated: September 16, 1921.

PILLSBURY, MADISON & SUTRO,
Proctors for Respondent-

[Endorsed] : Receipt of a copy of the within no-

tice of appeal is hereby acknowledged this 16th

day of July, 1921.

WILLIAM DENMAN,
Proctor for Libelants.

Filed Sep. 16, 1921. W. B. Maling, Clerk. By C.

W. Calbreath, Deputy Clerk. [201]
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In the Southern Division of the District Court of

the United States in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL
VON der MEHDEN, ROBT. F. ELDER,
C. F. LURMANN, BETTY VON CLEVE,
TILLMANN & BENDEL, a Corporation,

CLARA OLIVER, F. B. KLOPPER,
LOUISE SCHNABEL, SANDERS &
KIRCHMANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a

Corporation, Owners of the American

Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Assignments of Error.

Comes now the Vacuum Oil Company, Proprie-

tary, Ltd., a corporation, respondent and appellant

herein, and contends that in the record, opinion, de-

cision and final decree in this cause there is mani-

fest and material error, and said respondent and

a,ppellant now makes, files and presents the follow-
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ing assignments of error on which it relies, to wit

:

I.

That the District Court erred in rendering and

entering the final decree herein, dated June 21,

1921.

II.

That the District Court erred in not dismissing

the libel herein, with costs to the libelants, as

prayed for in the [202] respondent's answer, and

in not granting to the respondent a decree of dis-

missal herein, with its costs as prayed for.

III.

That the District Court erred in rendering and

entering any decree in favor of the libelants herein,

because the libelants never notified the respondent,

expressly or otherwise, that the '' Commerce" was

ready to load, and because the respondent, on Octo-

ber 11, 1919, gave notice to the libelants of the

cancellation of the charter-party of the said vessel,

at which time the libelants had not notified the re-

spondent that the "Commerce" was ready to load.

IV.

That the District Court erred in rendering and

entering any decree in favor of the libelants herein,

because the "Commerce" was not ready to load un-

til long after the 6th day of October, 1919, that

being the cancelling date in the charter-party of

said vessel, and respondent having given to the libel-

ants notice of cancellation of the charter-party of

said vessel on October 11, 1919, and long before the
^

' Commerce '

' was readv to load.
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That the District Court erred in holding and de-

ciding that express notice of readiness of the '

' Com-

merce" to load was unnecessary.

VI.

That the District Court erred in holding and de-

ciding that express notice of readiness to load ever

was given on behalf of the schooner "Commerce'^

to the respondent, or to anyone by it authorized in

that behalf, on or prior to October 6, 1919, that

[203] being the cancelling date in the charter-

party of said vessel.

VII.

That the District Court erred in holding and

deciding that the Standard Oil Company was noti-

fied that the "Commerce" w^as at the Point Orient

wharf, fit and ready for cargo, on or prior to

October 6, 1919, that being the cancelling date in

the charter-party of said vessel.

VIII.

That the District Court erred in holding and

deciding that Blumer, the agent of the respondent,

knew that the "Commerce" w^as at the Point Orient

wharf, fit and ready for cargo, on or prior to

October 6, 1919, that being the cancelling date in

the charter-party of said vessel.

IX.

That the District Court erred in holding and

deciding that, from the conversation between Kirch-

mann, Jr., and Blumer on September 16, 1919, in

the presence of Captain Beattie, of the "Luzon,"

Kirchmann, Jr., was led to believe that express
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notice to the respondent that the "Commerce" was

ready to load was not necessary.

X.

That the District Court erred in holding and

deciding that the Standard Oil Company, after the

4th day of September, 1919, still maintained any

relation whatever to the respondent beyond that of

merely furnishing cargo.

XI.

That the District Court erred in holding and

deciding that demand for cargo w^as made on behalf

of the libelants at the Point Orient wharf. [204]

XII.

That the District Court erred in holding and

deciding that demand for cargo was made upon the

Standard Oil Company at its offices or elsew^here.

XIII.

That the District Court erred in holding and

deciding that the respondent was, by express notice

or otherwise, proved to be aware of the readiness

of the schooner "Commerce" to load.

XIV.
That the District Court erred in holding, deciding

and decreeing that the charter-party herein sued

upon w^as made and executed as alleged in the libel

herein.

XV.
That the District Court erred in holding, deciding

and decreeing that all, or any, of the terms and

conditions of the charter-party of the schooner

"Commerce," on the part of the libelants to be per-

formed, have by them been performed.
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XVI.

That the District Court erred in holding, deciding-

and decreeing that the libelants performed the

terms and conditions of the charter-party of the

'* Commerce" relating to the giving of notice of

readiness to load said vessel prior to the cancelling

date of said charter-party.

XVII.

That the District Court erred in holding, deciding

and decreeing that the "Conunerce" was at all

times or at any time, from and after the 16th day

of September, 1919, and prior to the cancelling date

fixed by the charter-party, fit and ready, [205] in

berth to load the intended cargo.

XVIII.

That the District Court erred in holding, deciding

and decreeing that the respondent, on the 16th day

of September, 1919, or at any time, waived the re-

quirement of the charter-party of the "Commerce"

as to notice of readiness to load.

XIX.

That the District Court erred in holding, deciding

and decreeing that the charter-party of the "Com-

merce" was not performed by the respondent.

XX.
That the District Court erred in holding, deciding

and decreeing that the libelants have suffered dam-

age in the sum of Seventeen Thousand Four Hun-

dred Mnety-two and 32/100 Dollars ($17,492.32),

or in any other sum, as of October 11, 1919, or as

of any other time, by reason of the nonperformance
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by the respondent of the charter-party of the '

' Com-

merce," or of any term or condition thereof.

XXI.
That the District Court erred in holding, deciding

and decreeing that the libelants recover interest on

the sum of Seventeen Thousand Four Hundred

Ninety-two and 32/100 Dollars ($17,492.32) at the

rate of seven (7) per cent per annum, or at any

other rate, from the 11th day of October, 1919, or

from any other time.

PILLSBURY, MADISON & SUTRO,
Proctors for Respondent.

[Endorsed] : Filed Sep. 16, 1921. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [206]

In the Southern Division of the District Court of

the United States in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 16,701.

SAN MATEO REALTY & SECURITY COM-
PANY, a Corporation, D. VON der MEH-
DEN, HENRY FRISCHE, CHAS. NON-
NENMANN, HENRY WELLMAN, LILLY
BRUCKMANN, C. ZEUTHEN, CARL
VON der MEHDEN, ROBT. F. ELDER,
C. F. LURMANN, BETTY VON CLEVE,
TILLMANN & BENDEL, a Corporation,

CLARA OLIVER, F. B. KLOPPER,
LOUISE SCHNABEL, SANDERS &
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KIRCHMANN, INC., a Corporation, and

SCHOONER OWNERS COMPANY, a

Corporation, Owners of the American

Schooner "COMMERCE,"
Libelants,

vs.

VACUUM OIL CO., PROPRIETARY, LTD.,

Respondent.

Stipulation and Order Regarding Original Exhibits

on Appeal.

It is hereby STIPULATED and AGREED by

and between the respective parties hereto that all

exhibits introduced in evidence upon the trial of

the above-entitled cause in the District Court may
be sent up in connection with the appeal presented

herein as original exhibits to the United States

Circuit Court of Appeals for the Ninth Circuit,

instead of being copied in the Apostles on Appeal.

Dated: September 16th, 1921.

WILLIAM DENMAN,
Proctor for the Libelants.

PILLSBURY, MADISON & SUTRO,
Proctors for the Respondent.

It is so ordered.

M. T. DOOLINO,
District Judge. [207]

[Endorsed] : Filed Sep. 16, 1921. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [208]
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Certificate of Clerk U. S. District Court to Apostles

on Appeal.

I, Walter B. Maling, Clerk of the District Court

of the United States, for the Northern District of

California, do hereby certify that the foregoing 208

pages, numbered from 1 to 208, inclusive, contain a

full, true and correct transcript of certain records

and proceedings, in the case of San Mateo Realty &
Security Company, a Corp., et al., vs. Vacuum Oil

Company, Proprietary, Ltd., No. 16,701, as the same

now remain on file and of record in this office; said

transcript having been prepared pursuant to and in

accordance with the praecipe for apostles on appeal

(copy of which is embodied herein), and the in-

structions of the proctors for respondent and

appellant herein.

I further certify that the cost for preparing and

certifying the foregoing apostles on appeal is the

sum of Eighty-three Dollars and Ninety-five Cents

($83.95), and that the same has been paid to me by

the proctors for respondent herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 13th day of October, A. D. 1921.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [209]
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[Endorsed]: No. 3785. United States Circuit
Court of Appeals for the Ninth Circuit. Vacuum
Oil Company, Proprietary, Ltd., a Corporation,
Appellant, vs. H. W. Westphal, D. Von der Meh-
den, Henry Frische, Chas. Nonnemann, Henry
WeUman, Lilly Bruckmann, C. Zeuthen, Carl Von
der Mehden, Robert F. Elder, C. F. Lurmann,
Betty Von Cleve, Thusnelda Wilkens, Clara Oliver,'
F. B. Klopper, Louise Schnabel, Sanders & Kirch-
mann, Inc., a Corporation, and Schooner Owners
Company, a Corporation, Owners of the American
Schooner '^ Commerce," Appellees. Apostles on
Appeal. Upon Appeal from the Southern Division
of the United States District Court for the North-
ern District of California, First Division.

Filed October 13, 1921.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 3785.

VACUUM OIL CO., PROPRIETARY, LTD.,

Appellant,

vs.

H. W. WESTPHAL et al.,

Appellees.

Stipulation Regarding New Proofs on Appeal.

It is hereby STIPULATED and AOREED by

and between the respective parties hereto as fol-

lows:

That the "Jewett" arrived at the dock of the

Standard Oil Company at Point Orient, California,

on September 29, 1919, at the hour of 4:45 P. M.;

that said vessel commenced loading on September

30, 1919, at the hour of 10:45 A. M., and completed

loading on October 3, 1919, at the hour of 3:30

P. M.; that said vessel left said Point Orient dock

on October 4, 1919, at the hour of 9:20 A. M.

It is further STIPULATED and AGREED that

this stipulation may serve in the place of the new

proofs which, by order of the Honorable, the above-

entitled court, the appellant was heretofore and on

or about the 25th day of October, 1921, granted

leave to make on this appeal, and that this stipula-

tion may be printed and furnished by the Clerk in

the same manner as new testimony under Rule 10

of Rules in Admiralty of the Honorable, the above-
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entitled court, and that the same may be con-

sidered upon this appeal in the same manner

and with the same effect, and in every respect ex-

actly, as if the facts herein stipulated to had been

testified to and elicited by deposition pursuant to

the order of the above-entitled court made and en-

tered in the above-entitled cause on or about the

25th day of October, 1921, and pursuant to Rule 9

of Rules in Admiralty of the said court.

Dated: November 15, 1921.

PILLSBURY, MADISON & SUTRO,
Proctors for Appellant.

WILLIAM DENMAN,
Proctor for Appellees.

[Endorsed]: No. 3785. United States Circuit

Court of Appeals for the Ninth Circuit. Vacuum
Oil Co., Proprietary, Ltd., Appellant, vs. H. W.
Westphal, et al.. Appellees. Stipulation Regarding
New Proofs on Appeal. Piled Nov. 22, 1921. P. D.
Monckton, Clerk. By Paul P. O'Brien, Deputy
Clerk.
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Libelant's Exhibit No. 1.

ORIGINAL.
F. S. 39—S 115

[Stamped:] Henry Kirchmann, Jr., Ship &
Freight Broker, San Francisco, Cal.

H. A. SAFFER, Agent,

VACUUM OIL CO., PROPRIETARY, LTD.

No. 61 Broadway,

New York.

Sail

To

Australia

New Zealand.

THIS CHARTER PARTY, made in the City of

San Francisco, the 19th day of November 1918, Be-

tween SANDERS & KIRCHMANN, INC., Agent

for Owners of the American Schooner "COM-
MERCE" of San Francisco, of the burthen of 621

net tons, or thereabouts, register measurement, now

enroute to San Francisco with cargo of copra and

on completion of discharge is chartered for cargo

of Petroleum Products to New Zealand, thence pro-

ceeds to Fiji Islands to load cargo of copra for San

Francisco, of the first part, and

H. A. SAFFER, Agent of the VACUUM OIL
COMPANY PROPRIETARY, LTD., of the second

part: WITNESSETH, that the said party of the

first part agrees on the freighting and chartering of

the whole of the said vessel, (with the exception of
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the cabin and necessary room for the crew and

storage of provisions, sails, and cables), unto the

party of the second part, for a voyage from the

port of San Francisco, including Point Orient and

Point San Pablo, to Auckland, Wellington, Lyttle-

ton, or Dunedin (one port only at Charterer's op-

tion), on the terms following:

1. The said vessel shall be tight, staunch, strong

and in every way fitted for such a voyage, including

proper dunnage, and shall receive on board for the

aforesaid voyage a full cargo of PETROLEUM
Products in customary low top cases of ten American

gallons each, which the said party of the second part

doth engage to provide and furnish; and a full on

deck cargo of sawn lumber and/or barrel goods.

2. The said party of the second part agrees to pay

to said party of the first part, or Agents, for the use

of said vessel during the voyage aforesaid: ($27.50)

Twenty-seven Dollars and Fifty Cents per thousand

feet B. M. on lumber laden on deck, and ($1,371/2)

One Dollar Thirty-seven and One-half Cents, United

States Gold, on each and every case loaded, whether

full part full, or empty.

4. No goods or merchandise, except from the said

party of the second part, or his Agents shall be laden

on board the vessel without his written consent.

5. The vessel shall haul to such loading berth or

berths (where she can lie always afloat, in safety), as

may be designated by the Charterer, or his Agents,

but, if ordered to haul more than once, the Charterer

shall pay all subsequent towage.
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6. It is agreed that the lay days for loading shall

be (if not sooner despatched) 5,000 cases per weather

working day for case oil and 75,000 feet per

day for lumber, commencing when the vessel is

ready to receive cargo, with one working day ad-

ditional to clear at the Custom House. Vessel to

receive cargo on clearing day, if required by Char-

terer, or his Agents, free of claim for demurrage.

Cargo to be discharged with customary despatch, and

to be delivered, at the port or ports of discharge free

of vessel's tackles, where she can lie afloat and in

safety but at rate of not less than 2500 cases per

weather working day for case oil and 75,000 feet per

day for lumber. It is imderstood, if vessel's gear

will not handle thus rapidly, that despatch to be as

fast as vessel can handle.

7. The lay days for loading are to commence

when vessel is ready to load and if the vessel is not

ready to load by two o'clock, P. M., on the 130 day

after sailing for San Francisco, the Charterer shall

have the option of cancelling or maintaining this

charter, to be decided when vessel gives notice of

readiness to load, if direct from Sydney or a New
Zealand port, or the 110th day if direct from South

Sea Islands.

8. For each and every day's detention by default

of the said Charterer or his Agents, demurrage shall

be paid by the Charterer, or his Agents, to the

Owners, or their Agents; demurrage being ($200.00)

Two Hundred Dollars per day.

9. The cargo to be received and delivered along-
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side, at loading berth or berths, within reach of the

vessel 's tackles where she can lie afloat and in safety.

10. The vessel to be loaded under the usual stow-

age inspection, if required by the Charterer, free of

charge to the vessel for such inspection.

11. The vessel's stevedores for loading and the

stevedores for discharging to be appointed by tha

Master of the vessel.

12. The Master to sign Bills of Lading for the

cargo without prejudice to this Charter Party. The

Master to call at the Shipper's office to sign Bills of

Lading when required.

13. The Charterer's responsibility shall cease

when the cargo is all on board and Bills of Lading

signed, but the Master and Owners shall have an ab-

solute lien on the cargo for the freight, dead freight

or demurrage.

17. General Average, if any, to be adjusted ac-

cording to York-Antwerp Rules of 1890, and as to

matters not therein provided for, according to the

usages and customs of the port of San Francisco.

17-A. Charterers have the privilege of shipping

Petroleum and/or it products in barrels and/or

drums (on deck) and odd size cases (under deck)

the rate of freight per cubic foot on such cargo to

be half of the rate of freight per case expressed in

Clause 2.

17-B. All freight shall be prepaid on signing

Bills of Lading and shall be considered earned vessel

lost or not lost.
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17-C. This Charter Party is subject to govern-

mental permission to load and Charterers securing

export licenses and is to be cancelled if for any rea-

son loading of the cargo is prevented by act of any

government.

17-D. Charterers to pay Ship Broker 2%% on

gross amount of this charter.

19. It is also mutually agreed that this Charter

Party shall be subject to all the terms and provisions

of, and all the exemptions from liability contained

in, the Act of Congress of the United States of Amer-

ica, approved on the 13th day of February, 1893, and

entitled "An Act relating to navigation of vessels,

etc."; and Bills of Lading to be issued in conformity

with such Act.

20. A commission of 2y.y. per cent, upon the gross

amount of this Charter is due to Charterer by the

vessel and Owners, upon payment of freight under

this Charter Party.

21. To the true and faithful performance of all

and every of the foregoing agreements, we, the said

parties, do hereby bind ourselves, our heirs, execu-

tors, administrators and assigns, and also the vessel,

freight, tackle and appurtenances, and the mer-

chandise to be laden on board, each to the other, in

the penal sum of the estimated freight under the

within Charter.

IN WITNESS WHEREOF, we have hereunto

set our hands, the day and year first above written.
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Signed in presence of

—

A. E. WOLFF.
SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN.
VACUUM OIL COMPANY PROP. LTD.

H. A. SAFFER, Agent.

[Endorsed] : United States District Court. No.

16701. San Mateo R. & S. Co. vs. Vacuum Oil Co.

etc. Lib. Exhibit No. 1. Filed Apr. 21, 1921.

Walter B. Maling, Clerk. By Lyle S. Morris, Dep-

uty Clerk.

No. 3785. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Oct. 13, 1921. F. D.

Monckton, Clerk.

Libelant's Exhibit No. 2.

FWL-R
Office of the Collector

District No. 28

Address all Communications

for this Office to the Collector

TREASURY DEPARTMENT
United States Custom Service

San Francisco, Cal.

April 20, 1921.

I HEREBY CERTIFY that, according to the rec-

ords of this office, the following were the sole owners

of the Schooner COMMERCE (127464) of this port

on November 19, 1918

:
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"Sanders & Kirchmann (Inc.) " of San Fran-

cisco, owning 7/6*4, together with ''Schooner

Owners Company" (Inc.) 31/64, Diederick Von

der Mehden 2/64, Carl Von der Mehden 2/64,

Henry Frische 2/64, C. Nonnenmann 2/64,

Louisa Schnabel 1/128, Marie Bette 1/128, Fred

H. Klopper 1/64, "Tillman & Bendel" (Inc.)

1/64, Henry Wellmann 2/64, Betty Von Cleve

1/64, Lillie Bruckmann 2/64, Robert Elder

2/64, Chas. F. Lui^ann 1/64, Clara Oliver 1/64,

"San Mateo Realty and Security Company"
(Inc.) 4/64, and Christian Zeuthen of said place

and State, 2/64;

that no transfers except as follows have been re-

corded up to and including Oct. 22, 1919, viz.

:

"San Mateo Realty and Security Company"

(Inc.) to H. W. Westphal of San Francisco,

four sixty-fourths, dated April IS, 1919, and re-

corded April 29, 1919, at 1 :30 P. M. in Book 63

R. v., page 76; and "Tillmami & Bendel" (Inc.)

to Thusnelda Wilkens of San Francisco, one

sixty-fourth, dated Oct. 21, 1919, and recorded

Oct. 22, 1919, at 12 M. in Book 65 R. V., page 17

;

and that there is no mortgage or lien on record

against said vessel in this office.

Given under my hand and seal of office this 20th

day of April, 1921, at 2:30 P. M.

M. LYNCH,
Acting Deputy Collector of Customs.

Fee $1. M. L.
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[Stamped] :U. S. Customs Service, San Francisco.

Paid April 21, 1921. District 28.

[Stamped]: U. S. Customs Service, San Francisco.

16701. San Mateo R. & S. Co. vs. Vacuum Oil Co.

Lib. Exhibit No. 2. Filed Apr. 21, 1921. Walter

B. Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

No. 3785. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Oct. 13, 1921. F. D.

Monckton, Clerk.

F. S. 39—S 115

Libelant's Exhibit No. 14.

C. A. BLUMER Agent,

VACUUM OIL CO., PROPRIETARY, LTD.

San Francisco.

Sail

to

Australia

New Zealand.

THIS CHARTER PARTY, made in the City of

San Francisco, the 1st day of November 1919, be-

tween SANDERS & KIRCHMANN, INC., Agents

for Owners of the American Schooner "COM-
MERCE" of San Francisco, of the burthen of 621

net tons, or thereabouts, register measurement, now
at Point Orient, of the first part, and

C. A. BLUMER, Agent of the VACUUM OIL
COMPANY PROPRIETARY, LTD., of the second

part: WITNESSETH, that the said party of the

first part agrees on the freighting and chartering of
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the whole of the said vessel, (with the exception of

the cabin and necessary room for the crew and

storage of provisions, sails, and cables) , unto the party

of the second part, for a voyage from the port of

San Francisco, including Point Orient and Point

San Pablo, to Auckland, Wellington, Lyttleton or

Dunedin (one port only at Charterer's option), on

the terms following

:

1. The said vessel shall be tight, staunch, strong

and in every way fitted for such a voyage, including

proper dunnage, and shall receive on board for the

aforesaid voyage a full cargo of PETEOLEUM
Products in customary low top cases of ten American

gallons each, which the said party of the second part

doth engage to provide and furnish; and a full on

deck cargo of sawn lumber and/or barrel goods.

2. The said party of the second part agrees to

pay to said party of the first part, or Agents, for the

use of said vessel during the voyage aforesaid:

($15.00) Fifteen Dollars per thousand feet B. M. on

lumber laden on deck, and (70c) Seventy Cents,

United States Gold, on each and every case loaded,

whether full part full, or empty.

4. No goods or merchandise, except from the said

party of the second part, or his Agents shall be laden

on board the vessel without his written consent.

5. The vessel shall haul to such loading berth or

berths (where she can lie always afloat, in safety), as

may be designated by the Charterer, or his Agents,

but, if ordered to haul more than once, the Charterer

shall pay all subsequent towage.
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6. It is agreed that the lay days for loading shall

be (if not sooner despatched) 5,000 cases per weather

working day for case oil and 75,000 feet per day for

lumber, commencing when the vessel is ready to re-

ceive cargo, with one working day additional to clear

at the Custom House. Vessel to receive cargo on

clearing day, if required by Charterer, or his Agents,

free of claim for demurrage. Cargo to be dis-

charged with custtanary despatch, and to be deliv-

ered, at the ports of discharge free of vessel's tackles,

where she can lie afloat and in safety, but at rate of

not less than 2500 cases per weather working day

for case oil and 75,000 feet per day for lumber. It

is understood, if vessel's gear will not handle thus

rapidly, that despatch to be as fast as vessel can

handle.

7. The lay days for loading are not to commence

before Nov. 3d, 1919, except with the consent of the

Charterer, or his Agents, and if the vessel is not

ready to load by two o'clock, P. M., on Nov. 30th,

1919, the Charterer shall have the option of can-

celling or maintaining this charter, to be decided

when vessel is discharged.

8. For each and every day's detention by default

of the said Charterer or his Agents, demurrage shall

be paid by the Charterer or his Agents, to the

Owners, or their Agents, demurrage being ($200.00)

Two Hundred Dollars per day.

9. The cargo to be received and delivered along-

side, at loading berth or berths, within reach of the

vessel's tackles, where she can lie afloat and in safety.
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10. The vessel to be loaded under the usual stow-

age inspection, if required by the Charterer, free of

charge to the vessel for such inspection.

11. The vessel's stevedores for loading; and the

stevedores for discharging to be appointed by the

Master of the vessel.

12. The Master to sign Bills of Lading for the

cargo without prejudice to this Charter Party. The

Master to call at the Shipper's office to sign Bills of

Lading when required.

13. The Charterer's responsibility shall cease

when the cargo is all on board and Bills of Lading

signed, but the Master and Owners shall have an ab-

solute lien on the cargo for the freight, dead freight

or demurrage.

17. General Average, if any, to be adjusted ac-

cording to York-Antwerp Rules of 1890, and as to

matters not therein provided for, according to the

usages and customs of the port of San Francisco.

17-A. Charterers have the privilege of shipping

Petroleum and/or its products in barrels and/or

drums (on deck) and odd size cases (under deck)

the rate of freight per cubic foot on such cargo to

be half of the rate of freight per case expressed in

Clause 2.

17 -B. All freight shall be prepaid on signing

Bills of Lading and shall be considered earned vessel

lost or not lost.

17 -C. This Charter Party is subject to govern-

mental permission to load and Charterers securing

export licenses and is to be cancelled if for any rea-
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son loading of the cargo is prevented by act of any

government.

17 -D. Charterers to pay Ship Broker 2^/2 7^ on

gross amount of this charter.

19. It is also mutually agreed that this Charter

Party shall be subject to all the terms and provisions^

of, and all the exemptions from liability contained in,

the Act of Congress of the United States of America,

approved on the 13th day of February, 1893, and en-

titled "An Act relating to navigation of vessels,

etc.
'

'
; and Bills of Lading to be issued in conformity

with such Act.

20. A commission of 2% per cent, upon the gross

amount of this Charter is due to Charterer by the

vessel and Owners, upon pajrment of freight under

this Charter Party.

21. To the true and faithful performance of all

and every of the foregoing agreements, we, the said

parties, do hereby bind ourselves, our heirs, execu-

tors, administrators and assigns, and also the vessel,

freight, tackle and appurtenances, and the merchan-

dise to be laden on board, each to the other, in the

penal sum of the estimated freight under the within

Charter.

IN WITNESS WHEREOF, we have hereunto

set our hands, the day and year first above written.

Signed in presence of

—

SANDERS & KIRCHMANN, INC.

By H. KIRCHMANN,
Secretary.

C. A. BLUMER,
Agent for Vacuum Oil Co., Ltd.
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[Endorsed] : United States District Court. No.

16701. S. M. R. & S. Co. vs. Vacuum Oil Co. Lib.

Exhibit No. 14. Filed April 21, 1921. Walter B.

Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

No. 3785. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Oct. 13, 1921. F. D.

Monckton, Clerk.

Libelant's Exhibit No. 16.

Sept. 16th, 1919.

Mr. C. A. Blumber,

Mills Building,

San Francisco.

Dear Sir

:

Enclosed herewith you will find surveyor's report

on the Schr.
'

'COMMERCE. '

'

Yours very truly,

SANDERS & KIRCHMANN, INC.

By
,

Secretary.

No.

BOARD OF MARINE UNDERWRITERS OF
SAN FRANCISCO

SURVEYOR'S REPORT.

Flag. Rig. Name—4 mast Schr. "Commerce."

Gross Tons 658.

Master's Name—C. Anderson.

Built in Year 1900 at Alameda, Cal.

Builder's Name—Hay & Wright.
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Material—Yellow Fir. Fastening—G. I. F. and

treenails.

When Caulked Bottom—Sept/19. Topsides

—

Sept. 19. Deck—1918.

Present Condition of Caulking—of: Topsides

—

Good. Deck—Good.

When Docked—Sept/19. Bottom when Painted

—

Same time.

When Metalled ——— . Present Condition of Metal

Owned by Sanders & Kirchmann. Hails from San

Francisco.

Anchors—Bowers 2. Stream Kedge 1.

Cables—Number 2-11/2^'. Total Length—180 fath-

oms.

Present Condition Spars and Rigging—Good.

Spare Spars—1.

Pumps—Present Condition—Good. Has gas, steam

and hand pumps. Spare Sails—1 suit.

Donkey Engine—Good. Connected with Pumps

—

Yes.

Classed in . Register .

Ballast—Amount, Kind and Draft .

To Load—Case Oil for Dunedin, N. Z.

GENERAL REMARKS.
Have held survey of this vessel afloat and on dry-

dock and find her to be in good condition throughout.

Whilst on drydock bottom and topsides have been

caulked and seams around hatch coamings and other

minor repairs incident to seaworthiness. Vessel in
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every respect fit to carry dry and perishable cargo

upon the intended voyage.

Surveyed at Alameda, 15th day of Sept., 1919.

By request of Owners.

CECIL BROWN, Surveyor.

[Endorsed] : United States District Court. No.

16701. S. M. R. & S. Co. vs. Vacuum Oil Co. Lib.

Exhibit No. 16. Filed Apr. 22, 1921. Walter B.

Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

No. 3785. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Oct. 13, 1921. F. D.

Monckton, Clerk.
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Libelant's Exhibit No. 17.

J. J. MOORE & CO., Inc.

Shipping Merchants

Importers and Exporters

San Francisco

AUSTRALIAN
DISPATCH LINE
UNDER DECK

ON DECK
No Mark

1533 pes 48,813 ft.

TOTALS
1533 pes. 48,813 ft.

[Stamped:] Freight Pre-

paid.

FREIGHT
48,813 ft. at $15.00 per M.

$732.20.

SHIPPED in good order and condition, by I

J. J. MOORE & CO., Inc.
'

on board the Am. Schooner called the "COM-
MERCE" whereof Anderson is Master, now lying
at the Port of San Francisco and bound for Dunedin,
N. Z., to say :

UNDER DECK
ON DECK (AT OWNER'S RISK)

No Mark
One thousand five hundred thirty-three (1533)

pieces Green Rough Clear Redwood said to contain
forty-eight thousand eight hundred thirteen (48 813)
feet B. M.

'

(Five (5) pieces in dispute, if on board to be de- jj
livered).

[Stamped:] All on board to be delivered,
being marked and numbered as in the margin, and
are to be delivered in like order and condition at
the Port of Dunedin, N. Z. (the act of God, perils
of the sea, fire, barratry of the master and crew,
enemies, pirates, thieves, arrest or restraint of
princes, rulers or people, collision, stranding, and
other accidents of navigation excepted, even when
occasioned by the negligence, default, or error in .

judgment of the pilot, master, mariners, or other
servants of the shipowners) unto ORDER
or to its or their assigns, they paying freight for the
said Lumber, as per margin, with average, if any as
per York-Antwerp Rules, 1890.

IN WITNESS WHEREOF, the Master or Purser
of the said vessel hath affirmed to three Bills of Lad-
ing, all of this tenor and date, one of which being
accomplished, the others to stand void.

Dated in San Francisco, the 22d day of November,

C. A., Master.

[Stamped across face:] Copy-Non-negotiable.



vs. H. W. Westphal et al. 279

J. J. MOORE & CO., Inc.

Shipping Merchants

Importers and Exporters

San Francisco

AUSTRALIAN
DISPATCH LINE

UNDER DECK

ON DECK
668 pes. 221,459 ft.

TOTALS

668 pes. 221,459 ft.

[Stamped:] Freight Pre-

paid.

FREIGHT

221,459 ft. at $15.00 per M.

£ $3321.89

SHIPPED in good order and condition, by

J. J. MOORE & CO., Inc.

on board the Am. Schooner called the "COM-

MERCE" whereof Anderson is Master, now lying

at the Port of San Francisco and bound for Dunedin,

N. Z., to say:

UNDER DECK
ON DECK (AT OWNER'S RISK)

No Mark

Six hundred sixty-eight (668) pieces Rough Mer-

chantable Douglas Fir lumber said to contain Two

hundred twenty-one thousand four hundred fifty-

nine (221,459) feet B. M.

[Stamped:] All on board to be delivered,

being marked and numbered as in the margin, and

are to be delivered in like order and condition at

the Port of Dunedin, N. Z. (the act of God, perils

of the sea, fire, barratry of the master and crew,

enemies, pirates, thieves, arrest or restraint of

princes, rulers or people, collision, stranding, and

other accidents of navigation excepted, even when

occasioned by the negligence, default, or error in

judgment of the pilot, master, mariners, or other

servants of the shipowners) unto ORDER

or to its or their assigns, they paying freight for the

said Lumber as per margin, with average, if any, as

per York-Antwerp Rules, 1890.

IN WITNESS WHEREOF, the Master or Purser

of the said vessel hath affirmed to three Bills of Lad-

ing, all of this tenor and date, one of which being

accomplished, the others to stand void.

Dated in San Francisco, the 22d day of Nevember,

1919.

C. A., Master.

[Stamped across face:] Copy—Non-negotiable.
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Libelant's Exhibit No. 18.

MEMORANDUM FOR ASSISTANCE OF THE COURT.

DIFFERENCE BETWEEN FREIGHT UNDER CHARTER-
PARTY DATED NOV. 19, 1918, AND CHARTER-PARTY
DATED NOVEMBER 1, 1919

:

To freight earned if Schooner "COM-

MERCE" loaded under Charter-

party dated Nov. 19th, 1918 :

21,574 cs. oil @ $1,371/0 per ease $29,664.25

270,272 ft. lumber @ $27.50 per M. . . . 7,432.48

$37,096.73

Less charter commission 21/2% 927.42 $36,169.31

To freight on Case Oil cargo shipped

per Schr. "COMMERCE" Charter-

party dated Nov. 1, 1919 :

21,574 cs. oil @ 70^ per case $15,101.80

To Freight on 270,272 ft. lumber

@ $15.00 4,054.09

$19,155.89

Less charter commission 21/2% 478.90 $18,676.99

NET DIFFERENCE IN FREIGHT
DUE OWNERS $17,492.32

[Endorsed] : United States District Court. No.

16701. S. M. E. & S. Co. vs. Vacuum Oil Co. Lib.

Exhibit No. 18. Filed Apr. 22, 1921. Walter B.

Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

No. 3785. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Oct. 13, 1921. F. D.

Monckton, Clerk.
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Libelant's Exhibit No. 19.

CHARTERS MADE BETWEE'N VACUUM OIL CO. AND SANDERS & KIRCHMANN,

INC.

Schooner "EXPANSION" Charter-party dated San Francisco, Jan. 30, 1918.

"COMMERCE" " " " « Oct. 14, 1918.

"LUZON" "

"SAMAR" " "

" " «< « it i(

" "FORESTER" " "

" " 't « « «

"PHILIPPINE"
" " « « « <i

"COMMERCE (Cancelled)

" " «« « « ,<

" "LUZON" " « " "

[Endorsed]: United States District Court. No.

16701. S. M. R. & S. Co. vs. Vacuum Oil Co
Lib. Exhibit No. 19. Filed Apr. 22, 1921. Walter
B. Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

No. 3785. United States Circuit Court of Appeals
for the Ninth Circuit. Filed Oct. 13, 1921. F. D.
Monckton, Clerk.

Sept. 3, 1918.

Nov. 2, 1918.

' 19, 1918.

' 19, 1918.

' 13, 1918.

' 19, 1918.

' 13, 1918.

' 19, 1918.

' 1, 1919.

' 19, 1918.
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5n tije Mi^ttitt Court of tfjc

^ntteb States;

For the District of Oregon.

March Term, 1919.

BE IT REMEMBERED, That on the 29th day

of May, 1919, there was duly filed in the District

Court of the United States for the District of Ore-

gon, the following

BILL OF COMPLAINT
To the Honorable, the Judges of the District Court

of the United States in and for the District of

Oregon

:

John E. Gilchrist, a citizen of the United States,

residing at South Bend, in the County of Pacific

and State of Washington, brings this his Bill of

Complaint against F. B. Mallory Company, a cor-

poration, having its principal place of business at

Portland, in the County of Multnomah, and State

of Oregon, and a resident thereof.

And thereupon your orator complains and says:

I.

That he, the said John E. Gilchrist, before and

at the time of the applications for letters patent

hereinafter mentioned, was a citizen of the United
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States, and was the true, original, and first inventor

of certain new and useful Improvements in Pulley

Blocks described therein, not known or used by others

in the United States before his invention or discovery

thereof, and not patented or described in any printed

publication in the United States or any foreign coun-

try before his invention or discovery thereof, nor
more than two years prior to his hereinafter referred

to applications for Letters Patent therefor, and not

in public use or on sale in the United States for

more than two years prior to his said applications

for Letters Patent therefor; nor first patented or

caused to be patented by him or his legal representa-

tives or assigns, in any country foreign to the United
States on an application filed therefor prior to the

filing of his said applications for Letters Patent
of the United States.

II.

And your orator further shows unto your Honors,
that he, the said John E. Gilchrist, so being a citizen

of the United States and as your orator is informed
and believes and avers, the inventor of said Improve-
ments in Pulley Blocks, made in writing two sev-

eral applications for Letters Patent therefor, to the

Commissioner of Patents of the United States, in

accordance with the then existing Acts of Congress,

and having duly complied, in all respects, with the

conditions and requirements of said Acts, such pro-

ceedings were had that, on the sixth day of Decem-
ber, 1910, Letters Patent of the United States No.
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977,613, and on the third day of June, 1913, Letters

Patent of the United States No. 1,063,528, both in

due form of law, for said inventions, were issued

under the seal of the Patent Office of the United

States, signed by the Secretary of the Interior, or

under his direction, and countersigned by the Com-

missioner of Patents, and delivered to the aforesaid

John E. Gilchrist, whereby there was secured to him

and to his heirs, assigns, or other legal representa-

tives, for the term of seventeen years from and after

the 6th day of December, 1910, and from and after

the 3d day of June, 1913, respectively, the full and

exclusive right of making, using and vending to

others to use, said inventions or discoveries through-

out the United States and the Territories thereof, as

by said Letters Patent, or duly certified copies

thereof, ready in Court to be produced, will more

fully arid at large ai^pear.

III.

Your orator further shows that the respective sub-

ject matters of, and inventions described and claimed

in, said several Letters Patent, to wit. No. 977,613

and No. 1,063,528, are adapted for, and are suscepti-

ble of conjoint use, and that they are so used.

IV.

And your orator further shows unto your Honors

that by virtue of the premises he became, and now

is, the sole and exclusive owner of said letters pat-

ent, and the inventions and improvements described
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therein, and of all the rights and privileges granted

and secured thereby. And that since he became the

owner thereof, as aforesaid, he has invested and ex-

pended large sums of money, and he has been to

great trouble in and about said inventions, for the

purpose of carrying on the business of manufactur-

ing and selling Pulley Blocks containing the said

inventions, and making the same profitable to him-

self and useful to the public; and that said inven-

tions have been and are of great benefit and ad-

vantage; and that a large number of such pulley

blocks were made according to said inventions, and

sold by your orator to great advantage to the public

;

and your orator believes he will realize and receive

large gains and profits therefrom if infringements

by said defendant and his confederate shall be pre-

vented.

V.

Yet the defendant, well knowing the premises and

the rights secured to your orator, as aforesaid, but

contriving to injure your orator, and deprive him

of the benefits and advantages which might and oth-

erwise would accrue unto him from said inventions,

after the issuing of said letters patent, as aforesaid,

and before the commencement of this suit, did, as

your orator is informed and believes, and therefore

alleges, without the license or allowance, and against

the will of your orator, and in violation of his rights,

and in infringements of the aforesaid Letters Pat-

ent, at Portland, in the County of Multnomah and
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State of Oregon, within the jurisdiction of this Hon-
orable Court, and elsewhere in the said District, un-

lawfully and wrongfully, and in defiance of the

rights of your orator, make, construct, use and vend

to others to be used, the said inventions, and did

make, construct, use and vend to others to be used

Pulley Blocks made according to, and employing

and containing said inventions, and that it still con-

tinues so to do; and that it is threatening to make

the aforesaid Pulley Blocks in large quantities, and

to supply the market therewith, and to sell the same.

All in defiance of the rights acquired and secured

to your orator as aforesaid, and to his great and

irreparable loss and injury, and by which he has

been and still is being deprived of great gains and

profits, which he might and otherwise would have

obtained, and which have been received and enjoyed,

and are being received and enjoyed, by the said de-

fendant through its aforesaid wrongful acts and do-

ings, and that your orator has been occasioned large

damages because of such wrongful acts of the de-

fendant.

VI.

And your orator further shows unto your Honors,

on information and belief, that the said defendant

has sold large quantities of said Pulley Blocks, and

has a large quantity on hand, which it is offering for

sale, and has made and realized large profits and

advantages therefrom; but to what extent, and how

much exactly, your orator does not know, and prays
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a discovery thereof. And your orator says that the

use of said inventions by said defendant, and his

l^reparation for and avowed determination to con-

tinue the same, and his other aforesaid unlawful acts,

in disregard and defiance of the rights of your ora-

tor, have the effect to and do encourage and induce

others to venture to infringe said patents in disre-

gard of your orator's rights.

VII.

And your orator further shows unto your Honors

that he has caused notice to be given to said defend-

ant of said infringements, and of the rights of your

orator in the premises, and requested it to desist

and refrain therefrom; but it disregarded said no-

tices, and refused to desist from said infringements,

and still continues to make and sell patented Pulley

Blocks.

VIII.

And your orator states on information and belief

to this Honorable Court that the Pulley Blocks made,

used and vended to others to be used by the said

defendant are in all material respects the same as

those described in said letters patent No. 977,613,

and are an infringement of claims one (1), four (4)

and five (5) thereof; and are in all material re-

spects the same as those described in said letters

patent No. 1,063,528 and are an infringement of

claims one (1) and two (2) thereof.
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IX.

And your orator prays your Honors to grant your

orator a preliminary, and also a perpetual, writ of

injunction, issuing out of and under the seal of this

Honorable Court, directed against the said F. B.

Mallory ComjDany, and strictly enjoining it and its

officers, directors, agents and emj^loyees not to make,

use, or vend to others to be used the said improved

Pulley Blocks covered and secured by said Letters

Patent, or either of them.

And your orator further prays that the said de-

fendant by the decree of this Court, may be com-

pelled to account and pay over to your orator all

profits which said defendant has derived, or shall

have derived from the construction, or sale, or use

in any manner of said patented pulley blocks, or

any part thereof, obtained, claimed and secured to

your orator by said Letters Patent, or either of them

;

and also, that your Honors, upon the entering of the

decree for infringement, as above prayed for, may
proceed to assess, or cause to be assessed under your

direction, in addition to the profits to be accounted

for by the defendant as aforesaid, the damages your

orator has sustained by reason of such infringement,

and that your Honors may increase the actual dam-

ages so assessed to a sum equal to three times the

amount of such assessment, under the circumstances

of the wilful and unjust infringement by said de-

fendant, as herein set forth ; and that the defendant

be decreed also to pay the costs of this suit, and
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that your orator may have such other and further

relief as the equity of the case may require, and

to this Court may seem just.

To the end therefore that the defendant may, if

it can, show why your orator should not have the

relief prayed, and may full, true, direct and perfect

answer make to all the premises, and to all the

several matters hereinbefore stated and charged,

as fully and particularly as if separately interrogat-

ed as to each and every of said matters, and may be

compelled to account for and pay over to your orator

the profits by it acquired, and the damages suffered

by your orator from the aforesaid acts.

May it please your Honors to grant unto your

orator the writ of Subpoena ad Respondendum issu-

ing out of and under the seal of this Honorable

Court, directed to said defendant, commanding it

to appear and make answer to this Bill of Complaint

and to conform and abide by such order and decree

herein as to this Court may seem meet.

And your orator will ever pray.

John E. Gilchrist, (Sgd.)

Jas. H. Cary,

Solicitor.

Griffith, Leiter & Allen,

Of Counsel.
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State of Oregon,
' ss

. !County of Multnomah.

On this 15th day of May, 1919, before me person-

ally appeared John E. Gilchrist, and made oath that

he is the complainant herein, that he has read the

foregoing bill subscribed by him, and knows the con-

tents thereof and that the same is true of his own

knowledge, except as to matters which are therein

stated to be based on information and belief and

as to those matters he believes it to be true.

W. L. Foley (Sgd.),

Notary Public for Oregon.

My commission expires July 24, 1919.

(Notarial Seal.)

And afterwards, on the 25th day of May, 1920,

there was filed in said Court the following

AMENDED ANSWER
To the Honorable Judges of the United States Dis-

trict Court for the District of Oregon:

Now comes the above named defendant and for an

amended answer to the bill of complaint filed by

the complainant herein, admits, denies and alleges

as follows

:

I.

Admits that the said John E. Gilchrist is a citizen

of the United States and was such citizen at all

times mentioned in the bill of complaint

;

Denies that he is the first, or true, or original in-
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ventor of any new or useful improvements referred

to in paragraph numbered "I" or claimed in United

States Letters Patent No. 977,613 or United States

Letters Patent No. 1,063,528;

Denies that the improvements claimed by said let-

ters patent were not known and used by others in

the United States for more than two years prior to

complainant's application for either of said letters

patent

;

Denies that the same was not described in any

printed publication for more than two years prior

to complainant's application for either of said let-

ters patent;

Denies that the same was not in public use and

on sale in the United States for more than two years

prior to complainant's application for Letters Pat-

ent as to each and both of said Letters Patent;

Denies that the said alleged improvements were

not patented for more than two years prior to com-

plainant's application for Letters Patent.

II.

As to paragraph numbered "II" admits that com-

i:)lainant made two applications to the Commissioner

of Patents of the United States for Letters Patent

upon what were therein claimed to be improvements

in pulley blocks and that thereafter on December

6th, 1910, Letters Patent No. 977,613 were issued to

him and that thereafter on June 3d, 1913, Letters

Patent No. 1,063,528 were issued to him; but denies
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that the said John E. Gilchrist is the inventor of

said alleged improvements;

Denies that the said John E. Gilchrist complied

with the conditions and reqnirements of the then

existing Acts of Congress, and denies that due pro-

ceedings were had upon said applications

;

Denies that said Letters Patent secured to the

complainant any exclusive right to make, or use,

or vend any article or improvement of any nature

whatsoever.

III.

As to paragraph n,imibered "III," denies that

the alleged improvements claimed by Letters Patent

No. 977,613 and No. 1,063,528 have any adaptability

or susceptibility for conjoint use.

IV.

As to paragraph numbered "IV," denies that

complainant is the sole or exclusive owner of the

inventions or improvements claimed or described in

either of said Letters Patent;

Denies that any rights or privileges of any nature

whatsoever are secured to him by either of said Let-

ters Patent

;

As to all other allegations in said paragraph con-

tained, defendant denies that he has any knowledge

or information thereof sufficient to form a belief and

upon the ground denies the same.
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V.

As to paragraph numbered "V," denies that de-

fendant contrived to injure the complainant or to

deprive him of any advantages or benefits secured

to him by said letters patent or otherwise;

Denies that he wrongfully or unlawfully or in

defiance of the rights of complainant either made,

used, constructed or sold any pulley blocks which

in any way infringed any rights of the complainant

secured to him either by said Letters Patent or oth-

erwise
;

Denies that he has threatened to do any act what-

soever in defiance of the rights of complainant;

Denies that complainant is being injured or de-

prived of any gains or profits by any wrongful act

of the defendant, or that complainant suffered any

damage by any wrongful act of defendant.

VI.

Admits that defendant has sold large quantities

of pulley blocks and is still selling pulley blocks, but

denies that any of the said pulley blocks so sold or

to be sold infringe upon any right secured to the

comi)lainant

;

Denies the defendant has used any invention or

improvement secured to complainant and thereby

encouraged or induced others to infringe upon com-

plainant's rights.

VIII

As to paragraph numbered "VII," denies that

complainant caused notice to be served upon or to
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be given to this defendant of any claimed infringe-

ment until just i^rior to the commencement of this

suit, and denies that complainant requested this de-

fendant to desist from making or selling pulley

blocks of any nature whatsoever until just prior to

the commencement of this suit although complainant

had known for years the exact styles and models of

pulley blocks carried by defendant and had known

for years that defendant was making and selling the

very pulley blocks which complainant now claims

to be an infringement upon his rights.

VIII.

Denies that defendant is making, using or vend-

ing pulley blocks w^hich in any way infringe upon

any rights secured by United States Letters Patent

No. 977,613 or No. 1,063,528.

IX.

Denies that comj^lainant has any right to an in-

junction or restraining order against this defendant

as to any matter whatsoever.

As a first further and separate answer and de-

fense to complainant's bill of complaint defendant

alleges

:

I.

That all of the essential features, principles and

elements of the alleged improvement or discovery

of the said John E. Gilchrist and of either of his

alleged improvements and discoveries were disclosed

and described prior to the alleged discovery or in-

vention of the said John E. Gilchrist, and more than
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two years prior to his application for Letters Patent

in publications and patents issued both in this coun-

try and in foreign countries, many of which are

unknown to the defendant herein and which he asks

leave to insert and refer to upon discovery thereof.

II.

That some of the patents and publications so dis-

closing and describing the alleged improvements and

discoveries of the complainant are as follows : United

States Letters Patent No. 8,950 issued to C. H. Piatt,

May 18th, 1852; United States Letters Patent No.

115,248 issued to Henry Smith, May 23d, 1871;

United States Letters Patent No. 189,773 issued to

J. W. Norcross, April 17th, 1877; United States

Letters Patent No. 241,703, issued to J. W. Norcross,

May 17th, 1881; United States Letters Patent No.

304,103 issued to J. B. F. Herreshoff, August 26th,

1884; United States Letters Patent No. 390,341 is-

sued to A. E. Brown, October 2d, 1888; United

States Letters Patent No. 492,550 issued to T. R.

Ferrall, February 28th, 1893 ; United States Letters

Patent No. 513,067 issued to J. P. Labadie, January

16th, 1894; United States Letters Patent No. 610,-

172 issued to I. M. Dotson, September 6, 1898; Unit-

ed States Letters Patent No. 644,729 issued to W.
W. Bouse, March 6th, 1900; United States Letters

Patent No. 699,518 issued to E. B. Hammond, May
6, 1902; United States Letters Patent No. 760,378

issued to A. N. and C. B. Borquist, May 17, 1904;

United States Letters Patent No. 760,944 issued to
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G. Agobian May 24, 1904; United States Letters

Patent No. 765,475 issued to J. E. Gilchrist, July

19, 1904; United States Letters Patent No. 769,998

issued to A. D. Foote September 13, 1904; United

States Letters Patent No. 779,437, issued to G. Net-

tle, January 10, 1905; L^nited States Letters Patent

No. 780,280 issued to Herbert Gilley, January 17,

1905; United States Letters Patent No. 786,790 is-

sued to G. W. King, H. J. Barnliart and C. B. King,

April 4, 1905; United States Letters Patent No. 806,-

562 issued to Andrew Opsal December 5, 1905 ; Unit-

ed States Letters Patent No. 823,231 issued to A. B.

Tarbox, June 12, 1906 ; United States Letters Patent

No. 844,159 issued to Enoch Ludford, February 12,

1907; United States Letters Patent No. 845,041 is-

sued to Andrew Opsal, February 19, 1907; United

States Letters Patent No. 847,955 issued to J. N.

Lindsay, March 19, 1907 ; United States Letters Pat-

ent No. 869,422, issued to William H. Corbett, Octo-

ber 29, 1907; United States Letters Patent No. 876,-

176 issued to Bennett W. Hammond, January 7,

1908; United States Letters Patent No. 880,805 is-

sued to James Mattson, March 3, 1908; United

States Letters Patent No. 898,121 issued to H. J.

Littler, September 8, 1908; United States Letters

Patent No. 942,274 issued to E. Martin, December

7, 1909; United States Letters Patent No. 964,284

issued to J. A. Lockfaw, July 12, 1910; United

States Letters Patent No. 973,177 issued to S. J.

and P. W. Davis and C. McCready, October 18,

1910; United States Letters Patent No. 984,141 is-

sued to J. T. Johnson, February 14, 1911; British
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Letters Patent No. 712-1893 issued to David John
Morgan and William Guy Nixon, complete specifi-

cations accepted January 12, 1894; British Letters

Patent No. 5657 issued to Jens Christian Wurtzen

Kjelgaard, complete specifications accepted April

18, 1896; British Letters Patent No. 4127-1901 issued

to Thomas Eeed Dyne ; advertisement of Pacific Iron

Works published on page 46 of the January, 1906,

issue of "The Timberman"; advertisement of Bor-

quist Block on page 49 of same publication; adver-

tisement of Vulcan Iron Works on page 59 of same

publication; advertisement of Columbia Steel Com-

pany on page 18 of "The Timberman" in October,

1907, issue; advertisement of Vulcan Iron Works
on page 45 of the December, 1907, issue of "The Tim-

berman"; F. B. Mallory advertisement on page 25

of the January, 1908, issue of "The Timberman";

Columbia Steel Company advertisement on page 18

of the January, 1908, issue of "The Timberman";

Portland Tool Works advertisement on i)age 29 of

the January, 1908, issue of "The Timberman"; Bor-

quist Block advertisement, page 59 of the January,

1908, issue of "The Timberman"; Pacific Iron

Works advertisement on page 88 of the January,

1908, issue of "The Timberman"; Columbia Steel

Company advertisement, page 18 of the February,

1908, issue of "The Timberman"; Borquist adver-

tisement, page 38 of the February, 1908, issue of

"The Timberman"; Vulcan Iron Works, page 53

of the February, 1908, issue of "The Timberman";

Portland Iron Works, page 66 of the February,
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1908, issue of "The Timberman " ; Pacific Iron

Works advertisement, page 78 of the February,

1908, issue of "The Timberman"; F. B. Mallory

advertisement, back cover of February, 1908, issue

of '

' The Timberman '

'
; Columbia Steel Company ad-

vertisement, page 18 of the February, 1909, issue of

"The Timberman"; F. B. Mallory advertisement,

page 23 of the February, 1909, issue of "The Tim-

berman"; Vulcan Iron Works advertisement, page

26 of the February, 1909, issue of "The Timber-

man"; Pacific Iron Works advertisement, page 74

of the February, 1909, issue of "The Timberman";

F. B. Mallory advertisement, page 43 of the Feb-

ruary, 1911, issue of "The Timberman"; F. B. Mal-

lory advertisement, page 18 of the June, 1912, issue

of "The Timberman"; F. B. Mallory advertisement,

page 20 of the July, 1912, issue of "The Timber-

man." ********
And for a second further and separate answer and

defense to the bill of complaint filed herein said

defendant alleges:

I.

That the alleged and so-called inventions and im-

provements in Pulley Blocks descril)ed and embodied

in the letters patent in said complaint referred to

do not involve or contain any patentable novelty,

invention or discovery, nor cover nor disclose any

new art, machine, manufacture or composition of

matter, nor any new or useful improvement there-
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of, and the said alleged inventions involve and com-

prehend only obvious, well known and prior me-

chanical expedients or the adjustment of familiar

devices and appliances.

And for a third further and separate answer and

defense to said bill of complaint, defendant alleges:

I.

That defendant is informed and believes and

therefore avers that neither the alleged improve-

ments in i)ulley blocks which the patents mentioned

in the complaint purport to cover, nor any of the

elements or features thereof, were invented by the

said John E. Gilchrist, but that the said alleged im-

provements and all the essential parts and features

thereof were in common use by various persons and

well known to the public generally for more than

two years prior to the application for either of said

patents by the said John E. Gilchrist, and for many
years prior thereto and for many years prior to the

alleged invention or discovery of any of the said al-

leged improvements by the said John E. Gilchrist.

II.

That all of the said alleged improvements in pul-

ley blocks were used in the logging camps of the

Pacific Northwest, and defendant is informed and

believes and therefore avers that said alleged im-

provements were used in the logging camps in and

around Grays Harbor, Washington, in the vicinity

of complainant's residence and other Pacific North-
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west logging- camps, and that it was the use of such

alleged improvements in the logging camps that

prompted complainant to make application for Let-

ters Patent and thereby attempt to appropriate to

himself the control of the same.

III.

That defendant is informed and believes and there-

fore avers that all of the features, principles and

elements of the alleged improvements or discoveries

of the said John E. Gilchrist were manufactured

and used by various persons unknown to defendant

long prior to complainant's alleged invention or dis-

covery thereof and were in public use and on sale in

the United States for more than two years prior to

his application for patent, and defendant asks the

privilege of inserting the names of such persons

upon discovery thereof, some of said persons being

as follows: F. B. Mallory Company of Portland,

Oregon, who has known, used, sold and had manu-

factured for it blocks embodying the said features

beginning with the year 1902 and continuing to the

present date, A. N. and C. B. Borquist of Portland,

Oregon, who have known, used and manufactured

and sold blocks embodying the said features since

the year 1902, and prior to the year 1902, Poison

Logging Company, a corporation of Hoquiam, Wash-

ington, who has manufactured and used blocks em-

bodying said features since 1902; James J. Geary

of Clatskanie, Oregon, who has known of and used

blocks embodying all of said features since 1902.
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And for a foiirtli further and separate answer and

defense to the bill of complaint filed herein defend-

ant alleges:

I.

That each of the alleged improvements or inven-

tions claimed by Letters Patent No. 977,613 and

1,063,528 describes and claims a mere aggregation

of old principles which produce no new result, and

said Letters Patent are void for want of novelty.

And for a fifth further and separate answer and

defense to the bill of complaint filed herein defend-

ant alleges:

I.

That defendant and other pulley block manufac-

turers have for many years and with the knowledge

of the complainant been making, advertising and

selling pulley blocks which complainant now claims

are an infringement of his alleged patents without

complainant making any objection thereto.

II.

That in the year 1914, defendant learned through

a third person that the complainant had made the

statement that he thought defendant was infringing

upon his patents and that he was going to let the

matter run along until it would make it worth while

and he would then bring suit against defendant.
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III.

That upon obtaining this information defendant

immediately made an investigation for the purpose

of finding out whether or not any of its pulleys

were in any way infringing upon any of the rights

of the complainant and went to the trouble and ex-

pense of furnishing Munn & Co., patent attorneys of

Washington, D. C, and New York City, with blue

prints of the line of pulley blocks manufactured by

defendant and procured a search to be made by said

attorneys for the purpose of determining whether

or not the defendant was infringing upon the rights

of any persons and especially the complainant, and

and upon receiving an opinion from said attorneys,

wrote to the complainant herein in November, 1914,

stating what defendant had heard concerning com-

plainant's claim that defendant was infringing upon

his rights and also stating that defendant had pro-

cured a search and legal opinion as to its right to

manufacture the line of pulley blocks it was mak-

ing, stated further that defendant did not wish to

infringe upon the rights of complainant and invited

complainant to examine the opinion and copies of

patents resulting from such search, the numbers,

names and dates of which patents were furnished to

plaintiff, and requested complainant to confer with

defendant so as to avoid any controversy or trouble

between them at a later date.
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IV.

That complainant has at all times been in position

to have conferred with defendant upon said matter

and thereby arrive at a just understanding and

agreement as to the rights of the respective parties

to this suit, and has at all times been financially

able to prosecute any proceeding for the protection

of his alleged rights, but the complainant, knowing

that defendant and other pulley block dealers were

building up a demand for the line of pulleys which

complainant now claims are an infringement upon

his rights and for the express purpose of building

up a large claim for damages and taking advantage

of the efforts of defendant and others, made no de-

mand and no attempt to enforce his alleged rights

under said patents until the month of February,

1919, when he notified defendant that it was infring-

ing upon complainant's patents and demanded that

defendant discontinue the making and selling of the

line of pulley blocks which said complainant now

claims is an infringement of his patents, but which

complainant has known for many years and as de-

fendant believes and therefore avers complainant has

known for more than six years were being so made

and sold by this defendant and by others.

V.

That by reason of complainant not heretofore de-

manding that defendant and others should discon-

tinue the making and selling of such pulley blocks,

and by reason of his standing by and allowing de-
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fendant and others to build up a demand for the

line of blocks which complainant now claims are

an infringement of his patents, and by reason of all

of the other acts of the complainant in the premises,

which have prom])ted a large number of pulley block

manufacturers, including this defendant, to feel that

the complainant was making no claim against them

and would make no claim against them for any al-

leged infringement of his patents, the complainant

has waived any rights which he might have had to

claim an infringement and should now be estopped

from claiming that defendant has infringed his pat-

ents and should be estopped from claiming any dam-

ages or asking for an accounting by reason of any

infringement or alleged infringement of his pat-

ents.

Wherefore, defendant prays that the bill of com-

plainant herein be dismissed, that defendant recover

its costs incurred herein, and have such other relief

as the Court may deem just and equitable.

Loyal H. McCarthy (Sgd.),

Attorney and Solicitor for Defendant.

State of Oregon, \

County of Multnomah. >

On this 24th day of May, 1920, before me person-

ally appeared M. A. Kelliher, who made oath that she

is treasurer of the defendant company herein and

is authorized to verify the foregoing amended an-

swer on its behalf; that she has read the foregoing
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amended answer and knows the contents thereof and

that the same is true of her own knowledge, except

as to matters which are therein stated to be based on

information and belief and as to those matters she

believes it to be true.

M. A. Kelliher (Sgd).

Subscribed and sworn to before me this 24th day

of May, 1920.

Bonnie M. Sims (Sgd.),

(Notarial Seal) Notary Public for Oregon.

My commission expires February 2, 1921.

And afterwards, on the fourteenth day of Febru-

ary, 1921, there was filed in said Court the following

OPINION
Portland, Oregon, February 14, 1921, 10 a. m.

R. S. Bean, District Judge

:

I have carefully examined and considered the rec-

ord and elaborate briefs submitted by counsel, but

the time at my disposal will not permit a discussion

of the various questions argued, nor do I deem it

necessary.

Under the proof the ultimate question for deter-

mination as far as complainant's patent 977,613 is

concerned is whether the element of a pulley side

cast in one piece and provided with an interior oil

chamber is sufficient, in view of the prior art, to

constitute invention and give validity to the patent.

All other elements of the claims in question are old

in the art, and in tJic Gilclirist ])ulley they do not per-
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form any new function or have any new mode of

operation, or produce any new result, and therefore

the combination of them in one device is not inven-

tion.

"The combination to be patentable must pro-

duce a different force or effect or result in the

combined forces or processes, from that given

by their separate parts. There must be a new
result produced by their union; if not so, it is

only an aggregation of separate elements."

Beckendorfer vs. Fciber, 92 U. S. 347.

See also

Hailes vs. Van Wormer, 20 Wall. 353.

Palmer vs. Corning, 156 U. S. 342.

Thatcher Heating Co. vs. Burtis, 121 U. S.

286.

Jackson Skirt d- N. Co. vs. Rosenhaum, 225
Fed. 531.

Oil reservoirs in pulley sides are old in the art

as shown by the Morgan, Ludbord and Labadie pat-

ents. Indeed the Morgan patent reads substantially

letter perfect with claim 1 of complainant's patent.

It is true the oil reservoir in the Morgan pulley is

formed by a plate riveted on the side and not cast

as an integral part of it as in complainant's device.

It, however, is for the same purpose, operates and

functions in the same way and produces the same re-

sult by retaining oil and lubricating the bearing pin

as in comijlainant's patent, and it was not invention

for complainant to make the side in one piece thus

combining the separate parts of the Morgan patent,
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since there is no substantial change in function, op-

eration or result.

Ft. Pitt Supply Co. vs. Ireland & Mathews
Mfg., 232 Fed. 871.

Enterprise Mfg. vs Shakespeare Co., 220 Fed.
304.

Crier vs. Innes, 160 Fed. 102.

Huehner-Toledo Breiveries vs. Mathews Grav.
Car. Co., 253 Fed. 435.

Machine Co. vs. Murphy, 97 U. S. 120.

R. R. Supply Co. vs. Elyria I. & S., 244 U. S.

285.

In reaching this conclusion, I am not unmindful

of the presumption of the validity of the patent aris-

ing from its issue, or that the auto-lubricating block

manufactured by j)laintiff has proven its superior

utility in the logging business.

''But a mere carrying forward or new or

more extended application of the original

thought, a change only in form, proportions, or

degree, the substitution of equivalents, doing
sui3stantially the same thing in the same way by
substantially the same means with better results

is not such invention as will sustain a patent."

Smith vs. Nichols, 88 U. S. 119.

And
"The advantages claimed for it (the Gil-

christ device) and which it no doubt possesses

to a considerable degree cannot be held to

change this result, it being well settled that util-

ity cannot control the language of the statute,

which limits the benefit of the patent law to

things which are new as well as useful. The
fact that the patented article has gone into gen-

eral use is evidence of its utility, but not con-



F. B. MALLORY COMPANY 27

elusive of that, and still less of its i^atentable

novelty.

Grant vs. Walters, 148 U. S. 556.

See also

McClain vs. Ortmayer, 141 U. S. 419.

Hollister vs. Benedict & Burnham Mfg., 143
U. S. 59.

Smith vs. Nichols, 21 Wall. 112.

Edivards vs. Dayton Mfg. Co., 257 Fed. 980.

Herzog vs. Keller Co., 234 Fed. 85.

Huehner Toledo Breiveries vs. Mathews Grav-
ity Carrier Co., supra.

Klein vs. Seattle, 11 Fed. 220.

The question whether a patent involves invention

is one of fact for the Court, to be answered in the

light of all the pertinent considerations including

the prior art, and so viewing the complainant's pat-

ent I am of the opinion that it is invalid for want of

invention.

The other patent in controversy calls for a guard

used conjointly with complainant's prior patent, ar-

ranged between the pulley cheek plates and between

the shackle and the sheave, and in my judgment is

not infringed by defendant using a connecting mem-
ber between the compression links or spanners of

the prior Littler patent.

It follows that tlie complaint should be dismissed

and it is so ordered.
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And afterwards, on the seventeenth day of Feb-

ruary, 1921, there was filed in said Court the fol-

lowing

JUDGMENT AND DECREE
This cause came on to be further heard at this

term, and was argued by counsel; and thereupon,

upon consideration thereof, it was ordered, adjudged

and decreed as follows, viz.

:

I.

That claims 1, 4 and 5 of United States Letters

Patent No. 977,613, issued to John E. Gilchrist, De-

cember 6, 1910, are made up of elements old in the

art, which perform no new function, disclose no new

mode of oj^eration and produce no new result and

are invalid for lack of patentable novelty.

11.

That defendant's use of a guard manufactured

in conformity to a design disclosed by United States

Letters Patent No. 45,911, issued to F. B. Mallory

June 9, 1914, and which consists in the use of a con-

necting member between the compression links or

spanners described and claimed in United States

Letters Patent No. 898,121, issued to H. J. Littler

September 8, 1908, under which defendant also op-

erates, does not infringe claims 1 and 2 of United

States Letters Patent No. 1,068,528.

III.

That comi^lainant's bill of complaint herein be

dismissed and that F. B. Mallory Company do have
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and recover of the complainant, John E. Gilchrist,

its costs and disbursements incurred herein, herein-

after to be taxed.

Dated this 17th day of February, 1921.

R. S. Bean,
District Judge.

And afterwards, on the tenth day of August, 1921,

there was filed in said Court the following

PETITION FOR
ORDER ALLOW^ING APPEAL

To the Honorable Court Above Entitled:

The above-named complainant, John E. Gilchrist,

conceiving himself aggrieved by the decree filed and

entered on the 17th day of February, 1921, in the

above entitled cause, does hereby appeal therefrom

to the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit, for the reasons and upon

the grounds specified in the Assignments of Error,

which is filed herewith, and prays that this appeal

may be allowed, that a citation issue as provided by

law, and that a transcript of the record, proceed-

ings, exhibits and papers, upon which said decree

was made and entered as aforesaid, duly authenti-

cated, may be sent to the Circuit Court of Appeals

for the Ninth Circuit, sitting at San Francisco.

And your i)etitioner further prays that an order

be made fixing the amount of security, if any, which

the complainant, John E. Gilchrist, shall give and
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furnish ui^on such appeal, and that upon giving such

security all further proceedings in this Court be

suspended and stayed until the determination of said

appeal by said United States Circuit Court of Ap-

peals for the Ninth Circuit.

Dated this 9th day of August, 1921.

Griffith, Leiter & Allen,

Solicitors for Coviplainant.

Due, timely and legal service admitted by copy at

Portland, Oregon, this 9th day of August, 1921.

Loyal H. McCarthy,
Attorneij for Defendant.

And afterwards, on the tenth day of August, 1921,

there was filed in said Court the following

ORDER ALLOWING APPEAL
The petition of the comi)lainant for an appeal

is allowed; and upon the petitioner filing a bond in

the sum of One Thousand ($1000.00) Dollars with

sufficient sureties, to be conditioned as required by

law, shall operate to suspend and stay all further

]^roceedings in this Court, except the preparation

and settlement of the record on appeal, until the

determination of said appeal by the United States

Circuit Court of Appeals for the Ninth Circuit.

Dated this 10th day of August, 1921.

R. S, Bean, Judge.

Due, timely and legal service by copy admitted at

Portland, Oregon, this 10th day of August, 1921.

Loyal H. McCarthy,
Attorney for Defendant.
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And afterwards, on the tenth day of August, 1921,

there was filed in said Court the following:

ASSIGNMENT OF ERRORS
Now comes the complainant in the above entitled

cause and files the following assignment of errors

upon which he will rely upon his prosecution of the

ap2)eal in the above entitled cause, from the decree

made by this Honorable Court on the 17th day of

February, 1921:

I.

That the District Court of the United States for

the District of Oregon erred in holding that Claims

1, 4 and 5 of United States Letters Patent No. 977,-

613, issued to John E. Gilchrist, December 6, 1910,

are respectively made up of elements old in the art

which •perform no new function, disclose no new
mode of operation and produce no new result.

II.

That the District Court of the United States for

the District of Oregon erred in holding that Claims

1, 4 and 5 of United States Letters Patent No. 977,-

613, issued to John E. Gilchrist, December 6, 1910,

are respectively invalid for lack of patentable nov-

elty.

III.

That the District Court of the United States for

the District of Oregon erred in holding that the nov-

elty of Claims 1, 4 and 5, respectively, of said United



32 JOHN E. GILCHRIST vs.

States Letters Patent No. 977,613, resides in any in-

dividual element rather than in a combination.

IV.

That the District Court of the United States for

the District of Oregon erred in holding' that Claims

1, 4 and 5 of said United States Letters Patent No.

977,613, respectively, involve merely an aggregation

of old devices and that each of said claims fails to

disclose a combination.

V.

That the District Court of the United States for

the District of Oregon erred in holding that Claims

1, 4 and 5 of said United States Letters Patent No.

977,613, are each invalid for want of invention.

VI.

That the District Court of the United States for

the District of Oregon erred in holding that the sev-

eral elements described in Claims 1, 4 and 5 of United

States Letters Patent No. 977,613, functioning in

co-operation as a logging block of superior utility,

do not, as to each claim, produce any new result.

VII.

That the District Court of the United States for

the District of Oregon erred in holding that defend-

ant's manufacture and use of a line guard, as dis-

closed by the evidence, did not infringe Claims 1

and 2 of United States Letters Patent No. 1,063,528.
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VIII.

That the District Court of the United States for

the District of Oregon erred in holding that the

manufacture and use by the defendant of a line

guard consisting of the addition of a connecting

member between the compression links or spanners

described and claimed in United States Letters Pat-

ent No. 898,121, issued to H. J. Littler September

8, 1908, does not infringe Claims 1 and 2 of United

States Letters Patent No. 1,063,528.

IX.

That the District Court of the United States for

the District of Oregon erred in dismissing the com-

plaint herein and rendering judgment for costs in

favor of the defendant.

Wherefore, the complainant prays that said de-

cree be reversed and that said District Court for the

District of Oregon be ordered to enter a decree re-

versing the decision of the lower court in said cause.

Griffith, Leiter & Allen,

Attorneys for Complainant.

Due, timely and legal service by copy admitted at

Portland, Oregon, this 9th day of August, 1921.

Loyal H. McCarthy,

Attorn eij for Defendant.
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And afterwards, on the tenth day of August, 1921,

there was filed in the said Court the following

ORDER ALLOW^ING W^ITHDRAW^AL
OF ORIGINAL EXHIBITS

On motion of Griffith, Leiter & Allen, solicitors

for John E. Gilchrist, complainant, and good cause

appearing therefor, it is by the Court now ordered

:

That all the exhibits in the above entitled case,

both complainant's exhibits and defendant's exhib-

its, including logging blocks, parts of logging blocks,

models, drawings, copies of patents, catalogues and

advertisements, which are impracticable to have

copied or dui^licated, be, and they are hereby allowed

to be withdrawn from the files of this Court in said

case and transmitted by the clerk of this Court to

the United States Circuit Court of Appeals for the

Ninth Circuit as a part of the record upon appeal

for the complainant herein to the said Circuit Court

of ApiDcals; said original exhibits to be returned to

the files of this Court upon the determination of

said appeal by said Circuit Court of Appeals.

Dated this tenth day of August, 1921.

R. S. Bean, Judge.

Due, timely and legal service by copy admitted at

Portland, Oregon, this tenth day of August, 1921.

Loyal H. McCarthy,

Attorney for Defendant.
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And afterwards on the fifteenth day of August,

1921, there was filed in the said Court the following

BOND ON APPEAL

Know All Men by These Presents, that we, John

E. Gilchrist, as principal, and Fidelity & Deposit

Company of Maryland, as surety, are held and firm-

ly bound unto F. B. Mallory Company, a corpora-

tion, defendant, in the sum of One Thousand

($1000.00) Dollars lawful money of the United

States, to be paid to it, its successors or assigns; to

which payment, well and truly to be made, we bind

ourselves, and each of us, jointly and severally, our

heirs, executors, administrators, successors or as-

signs, by these jDresents.

Whereas, the above named John E. Gilchrist, as

complainant, has prosecuted his appeal herein to the

United States Circuit Court of Appeals for the

Ninth Circuit.

Now, therefore, the condition of this obligation is

such that if the above named John E. Gilchrist shall

prosecute his said appeal to effect and answer all

costs if he fail to make good his plea, and satisfy

the judgment appealed from, then this obligation

shall be void; otherwise to remain in full force and

effect.
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Sealed with our seals and dated this 13th day of

August, 1921.

John E. Gilchrist (Seal),

( Seal

)

Principal.

Fidelity and Deposit Company of

Maryland,

By E. G. McIntosh,

Attorney in Fact (Seal),

Surety.

APPROVAL
The above and foregoing bond is approved this

15th day of August, 1921.

R. S. Bean, Jtidge.

Due, timely and legal service by copy admitted at

Portland, Oregon, this fifteenth day of August, 1921.

Loyal H. McCarthy,

Attorney for Defendant.

And afterwards, on the fifteenth day of August,

1921, there was filed in said Court the following

CITATION ON APPEAL
To F. B. Mallory Company and Loyal H. McCarthy,

Its Attorney,

Greeting

:

Whereas, John E. Gilchrist, complainant, has late-

ly appealed to the United States Circuit Court of

Appeals for the Ninth Circuit from a decree ren-

dered in the District Court of the United States for
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the District of Oregon, in your favor, and lias given

the security required by law;

You are, therefore, hereby cited and admonished

to be and appear before said United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, California, within thirty days from the date

hereof, to show cause, if any there be, why the said

decree should not be corrected, and speedy justice

should not be done to the parties in that behalf.

Given under my hand, at Portland, in said Dis-

trict, this 15th day of August, in the year of our Lord

one thousand nine hundred and twenty-one.

R. S. Bean, Judge.

Due, timely and legal service by copy admitted at

Portland, Oregon, this fifteenth day of August, 1921.

Loyal H. McCaethy,

Attorney for Defendant.

And afterwards, on the nineteenth day of August,

1921, there was filed in the said Court the following

PRAECIPE FOR TRANSCRIPT
ON APPEAL

To the Clerk of the United States District Court

:

Please incorporate the following papers, docu-

ments and exhibits in the transcript of record on

appeal in the above entitled cause:

1. Bill of Complaint as amended by stipulated

interlineation.

2. Amended Answer.

3. Condensed Record on Appeal.
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4. Conclusions of the Court dated February 14,

1921.

5. Final Decree filed February 17, 1921.

6. Petition for Order Allowing Appeal.

7. Order allowing Appeal.

8. Bond on Appeal.

9. Order allowing Withdrawal of Original Ex-
hibits.

10. Assignment of Errors.

11. Citation.

12. Order of Praecipe.

13. All Letters Patent introduced on Final Hear-

ing.

14. Any Orders extending time of filing Tran-

script of Record.

Dated August 15, 1921.

Griffith, Leiter & Allen,

Solicitors for Complainant.

Due, timely and legal service by copy admitted at

Portland, Oregon, this nineteenth day of August,

1921.

Loyal H. McCarthy,

Attorney for Defendant.
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And afterwards on the eighth day of September,

1921, there was filed in the said Court the following

ORDER OF EXTENSION OF TIME
Upon motion of the complainant and appellant

and for good cause shown, it is hereby ordered that

the time for filing the transcript of record and the

record on appeal herein in the United States Cir-

cuit Court of Ai^peals for the Ninth Circuit be ex-

tended to and including the first day of October,

1921.

Dated at Portland, Oregon, this 8th day of Sep-

tember, 1921.

E. S. Bean, Judge.

Due, timely and legal service by copy admitted at

Portland, Oregon, this eighth day of September,

1921.

Loyal H. McCarthy,

Attorney for Defendant.

And afterwards, on the 14th day of September,

1921, there was filed in said Court the following

CONDENSED RECORD OF PROCEED-
ING ON FINAL HEARING UNDER

EQUITY RULE 75

The trial commenced Tuesday, June 1, 1920, and

concluded Monday, Jime 7, 1920.

Opening statements of counsel for the parties

omitted.

Stipulated that printed sales copies of patents may
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be introduced in evidence by either party without

certification.

Complaint introduced in evidence certified copy

of letters patent to John E. Gilchrist No. 977,613,

dated December 6, 1910, and the same was marked
" Comj^lainant 's Exhibit No. 1."

Complainant introduced in evidence a certified

copy of letters j^atent to John E. Gilchrist No.

1,063,528, dated June 3, 1913, and the same was re-

ceived and marked "Complainant's Exhibit No. 2."

Complainant introduced in evidence a compara-

tive drawing of the Gilchrist block and the Mallory

block, and the same was received and marked '

' Com-

plainant 's Exhibit No. 3."

Mr. McCarthy: "With the explanation that

this is merely as shown in the patent, not as

claimed, that we are admitting, and that we
deny the cross-head is as shown in the lower
right-hand corner.

'

'

Defendant admits that F. B. Mallory Company

is a corporation and a resident of the District of

Oregon.

It is stipulated that the complainant is the owner

under his letters patent, set forth in the complaint,

of whatever rights he may have secured through the

issuance to him of said patents.

TESTIMONY OF LEWIS E. YOUNIE, called as

a witness for the complainant:

Age, 43 years; residence, Tacoma, Washington;

occupation, mechanical engineer at present employed
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as chief engineer by Puget Sound Iron & Steel

Works, which is the largest shop and manufactur-

ing plant in Tacoma, Washington. The duties of his

position are designing logging and hoisting machin-

ery ; has been with Puget Sound Iron & Steel Works

since December, 1919; before that was employed as

chief engineer by the Pacific Marine Iron Works

of Portland, Oregon, as chief engineer with the du-

ties of designing machinery manufactured by the

employers ; was with Pacific Marine Iron Works for

two years and prior to that time was employed for

six years by Willamette Iron & Steel Works of Port-

land, Oregon, as mechanical engineer with the duty

of designing logging machinery and accessories ; de-

signed the line of logging blocks manufactured by

Willamette Iron & Steel Works, being employed by

them from 1910 to 1916
;
prior to 1910 employed by

Puget Sound Iron & Steel Works, Tacoma, Wash-

ington, as machinist, for seven years ; attended Iowa

State College of Ames, Iowa, taking a course in me-

chanical engineering ; for past twenty years has had

actual experience in the Pacific Northwest in the

designing and handling of logging blocks, logging

equix^ment, accessories, etc., and during that time has

been in the woods to inspect the operation of the

logging machinery which he is designing. Has been

familiar with the logging block industry of the Pa-

cific Northwest since 1900, seeing the blocks manu-

factured and seeing them used; has assembled such
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logging blocks ; is familiar with every part of them,

and is familiar with the Mallory block.

Witness temporarily withdrawn.

TESTIMONY OF G. C. HUMKE, called as a wit-

ness on behalf of Complainant

:

Witness stated that he is 25 years of age; a resi-

dent of the City of Portland, Oregon
;
present occu-

l^ation with Paulson Machine Works; in 1918 for 8

months worked for the defendant company in Port-

land, Oregon, as production man, having charge of

handling the parts of the Mallory line of blocks ; that

he was familiar with the assembling of the Mallory

blocks and knew the line of blocks that Mallory han-

dled in 1918
;
general catalogue of F. B. Mallory Com-

pany issued in 1917 was introduced and received in

evidence and marked "Complainant's Exhibit No. 4."

The Mallory logging block was introduced and re-

ceived in evidence and marked "Complainant's Ex-

hibit No. 5," the defendant admitting that the ex-

hibit was its logging block.

Witness stated that during 1918 there were on

sale by the defendant types of block the same as

Complainant's Exhibit No. 5, dissimilar only in di-

mensions, shown in defendant's catalogue Exhibit

No. 4, as No. 19, page 37; No. 17, page 39; No. 21,

page 41; No. 29, page 43; No. 21, page 45; No. 40,

page 47; No. 139, page 50; No. 22, page 57; Nos.

66 and 67, page 64; Nos. 266 and 267, page 65; Nos.

42, 43 and 44, page 70; Nos. 50, 51 and 52, page

73; that all of the numbers given above were the

same as Complainant's Exhibit No. 5, except for
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changed dimensions of ^heave, pin sind side and

were on sale in 1918 by the defendant. A logging

block marked "Mallory Sky Line Block No. 49"

was introduced and received in evidence and marked

"Complainant's Exhibit No. 6." This was admitted

by the defendant to be its logging block.

Witness referred to defendant's catalogue, Ex-

hibit No. 4, and stated that in 1918 the defendant had

on sale types of block similar to Complainant's Ex-

hibit No. 6, and dissimilar only in point of dimen-

sions, in the following catalogue numbers : Nos. 45,

46, 47, 48 and 49, shown on page 68; Nos. 150, 151

and 152, shown on page 72; that Nos. 150, 151 and

152 were only made on special order ; that all of the

blocks identified by the witness by nmnber in the

catalogues were on sale on the floor of defendant's

store room in 1918.

UPON CROSS EXAMINATION:
Witness' attention called to figure 23, page 40 of

defendant's catalogue and he stated that this block

was carried by the defendant while he was in its

employ; that the block last referred to has a grease

cup in place of an oiling side ; that the elbow is sup-

posed to be used for grease; that grease blocks are

made with a plug that screws in to press the grease.

"Q. The elbow blocks are not made that way, are

they?

"A. This elbow block here has a pipe plug in it.
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You can screw it part way down. Maybe yon can

use oil in that.

"Q. Soft oil?

"A. I think you can, yes.

"Q. Well, do you know whether they did use

soft oil in those or not?

"A. No, sir, I don't.

''Q. You don't know?

"A. In fact, I don't recall 23 ever being made
with elbow oil-cup while I was there."

Witness LEWIS E. YOUNIE resumed stand and

direct examination continued:

Witness examined Gilchrist block marked "Wil-

lapa Harbor Iron Works," compared it with patent

No. 977,613, and stated that it conforms to the speci-

fications and drawings of said patent. Whereupon,

said block introduced and received in evidence as

Complainant's Exliibit No. 7.

Witness examined Gilchrist block marked "Gil-

christ-South Bend," and stated that it conforms to

the specifications and drawings of Patent No. 1,063,-

528. Whereupon, said block was introduced and re-

ceived in evidence, and marked "Complainant's Ex-

hibit 8."

Witness analyzed Patent No. 977,613 and stated

from the specifications and drawings of said patent

the parts which go to make up the same. Witness

stated that the function of the cross-head No. 8 is

three-fold—sui:>ports the block, keeps the sides in
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their correct relative position and keeps the line in

its proper place.

Witness stated that drawing of the Mallory block

on Exhibit No. 3 is an accurate representation of

the structure as evidenced by Exhibit No. 6, except

as to the upper part of the drawing with reference to

the cross-head.

Witness stated that the operation of the Mallory

block is identical with the operation of the Gilchrist

block, except that the Mallory block has an oil cham-

ber in each side and, therefore, the pin has two open-

ings for the passage of oil from each of the oil cham-

bers to the sheave; that the operation of the two

blocks is identical.

Witness then referred to Patent No. 1,063,528,

analyzed the same and described the operation and

function of the several elements thereof. Witness

stated that element 12, the Mallory guard, as shown

on Exhibit No. 3, differs from the guard in the

Gilchrist Patent No. 1,063,528 in that the Mallory

guard has four ears, while the Gilchrist guard only

has two ears, and that there is also a difference in the

width of that part of the guard which lies longi-

tudinally between the sides of the block, the Gil-

christ part being wider than tlie Mallory part ; that

both guards perform the same fvmction and that

such fimction is to hold the side pieces in their rel-

ative positions, to prevent the strain on the block

in drawing the sides together, thus cramping the

sheave and retarding its rotation; that such guards
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co-operate with every other element of the block in

that if the sheave were retarded or stopped, the block

would not perform its work; that if the shackle

shown on Exhibit 6 is made large, strong and stiff

enough it performs the functions of the line guard;

that the shackle has the function of supporting the

block and keeping the sides in their relative posi-

tions, and that such function is important for if the

sides pulled together, then the sheave would bind

and stop rotating.

Witness further compared the Mallory and Gil-

christ sheaves and showed wherein they were iden-

tical, each having a long extended hub reaching out

into the annular recesses; that the function of the

long bearing was to increase the bearing surface and

reduce the bearing pressure, the amount of pressure

per square inch; that logging blocks are subject to

terrific strains and loads and if the bearing is nar-

row, the pressure is so great as to squeeze out the

bushings. That the annular recesses of the sides

function to provide for the extended length of the

pin and the increased area of bearing surface and

to accommodate the long hub; also such recesses

function to make the block a little less accessible to

dirt and foreign jnatter, and d;irt would tend to

roughen the surface of the pin, wearing the same

out more rapidly than if the bearing were kept

clean.

Witness compared the Mallory pin with the Gil-

christ pin and stated that the function of each is
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identical in that each holds the sides of the block

in proper j^osition by having the sides rigidly se-

cured against the shoulders of the pin ; that the Mal-

lory pin differs from the Gilchrist pin only as to

the number of openings for the admission of oil from

the oil chambers ; that their functions are absolutely

the same.

UPON CROSS EXAMINATION:
Witness stated that the swivel is the mechanical

equivalent of the goose neck for the purpose of car-

rying the load of the block; that the "H" guard

shown on Complainant's Exhibit No. 5 is the me-

chanical equivalent of the "Z" guard shown on Com-

plainant's Exhibit No. 8; that if the connecting bar

in the "H" guard were removed it would have the

function or purpose of the guard in that it would

make it more flimsy and one would fail to get com-

bined strength of the two side pieces of the guard;

that it would be just a question of the degree of

strength, and if the side pieces of the "H" guard

would be heavy enough without the connecting mem-
ber, then they would hold the sides in their relative

position; that there is a stress and strain on the

connecting member of the "H" guard, although the

main tension is longitudinally of the sides of the

guard; that the purpose for which the guard is

I^laced in the block is to take what would be the

longitudinal strain on the side links of the guard.

The fact that there are four ears on the "H" guard
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would not have a tendency to strengthen the sides

of tlie guard against a racking back and forth ; that

the ''H" guard with four higs is a little stronger

than the "Z" guard with two lugs; that the only

way in which the " Z " shaped bar can overcome ten-

sion is by the fact that it is snugly fitted between

the sides by a solid piece.

The witness stated that he had taken into consid-

eration the prior art in his analysis of the Gilchrist

patent; that a long hub is necessarily referred to

in Claim 4 of Patent No. 977,613 at line 114 of page

2 of the specifications and claims ; that Claim 4 dis-

closes a long hub where it provides that "parallel

sides having annular recesses in their adjacent

faces" and goes on later to say that the pin extends

into those recesses; that as soon as the annular re-

cess is introduced, it would make for a longer hub

no matter whether the recesses were one-thirty-sec-

ond of an inch deep or an inch deep; witness' at-

tention was called to the language of the claim, "a

sheave journaled for rotation upon the pin and hav-

ing oppositely disposed bosses adapted to fit closely

but anti-frictionally in the recesses," and stated that

the purpose of the extension of the hub into the re-

cesses is not to form a dust-proof bearing, but is for

the purj^ose of forming a long bearing ; after an ex-

amination of the hub of the Gilchrist block and of

the Mallory block the witness stated that the hub

of the Mallory block does not extend into the re-

cesses at right angles to the shell but that the end
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of the bub is on an angle of about sixty degrees ; that

the Mallory sheave is not intended to fit closely in

the annular recess, and that no hub is supposed to

fit closely in that place ; that the close fitting of the

Gilchrist claim is important in preventing of dirt

from working into the bearings ; that the " Z " shaped

guard would not be as practicable if the center piece

did not fit snugly between the sides; although it

would be considered practical and would perform

all of its functions; that said *'Z" guard will not

perform the function of preventing the crowding in

of the sides to the extent that it will if the cross

bar is closely fitted between the sides ; that the " Z

"

shaped guard, of the same material and thickness,

by reason of the two right angles in its construction,

would not be as strong as a single span going directly

from one side to the other; that the cross-head per-

forms the function of the guard and shackle and one

cannot use both the guard and cross-head on the same

block for they occupy the same space ; that the speci-

fications of the Gilchrist patent called for a double

lug on the top of each side and a single lug on each

side of the shells. The witness was shown wash

drawing of "top view of Gilchrist's top as described

in patent No. 977,613, and stated that the same is

a correct representation of parts 6, 7 and 8 ; drawing

then introduced and received in evidence, marked

Defendant's Exhibit "A"; witness testified that top

portion on Defendant's Exhibit "A," denominated

"No. 8," including the central portion and each of

the lugs No. 7, would form a letter "PI."
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"Q. The only function tliat the top 8 has, outside

of supporting the block itself, is to act as a guard

to keep the rope down to the sheave, from getting

up into the tackle, and also as a spacer between the

sides, to keep the sides from crowding in?

"A. Yes ; and also to provide the other part of the

swivel, allowing this block to turn around."

UPON RE-DIRECT EXAMINATION:
Witness stated that cross-head has the additional

function over the "H" guard, of effectively sup-

porting the block in the woods; that if the connect-

ing bar is removed from the guard "H " it will leave

the two sides so that they would act independently

with a racking motion, and the effect of retaining the

bar is to make the guard rigid by tying the two links

together ; that with four ears, as in the "H " guard,

one can make part 12 narrower than in the "Z"
guard "because you would depend on the fits of the

parts, on the pins getting their contact, instead of

getting contact between the two sides, against this

part No. 12 in this construction"; that the "H" form

of guard functions in the same way as the "Z" form

of guard and the "H" form of guard with a nar-

row part 12 is the same as the "Z" form of guard

with the wide part 12 ; that the drawings of the Gil-

christ patent show that the hub is much longer than

the width of the sheave, the ends of the hub entering

into the annular recesses.
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''Q. Will you turn to page 2 of that patent 977,-

613, and read from line 10 to line 15?

*'A. The sheave 20 is adapted to be journaled for

rotation ujDon the bearing pin 24; and this sheave

20 is provided upon its outer faces with bosses 21,

adapted to fit closely, yet anti-frictionally, in the

recesses 17 of the sides 1 and 2. The shoulders 26

upon the pin 24, prevent the sides 1 and 2 from bear-

ing against the sheave 20.

"Q. Does that describe a long hub?

"A. Yes, sir."

(Transcript of Testimony, pages 47 to 48.)

That the princiiDal object of the long hub is to

increase the bearing area of the 23in to reduce the

bearing pressure per square inch and incidentally

to make the bearing less accessible to dirt and grit;

that the bevel of the ends of the Mallory hub results

in the hub not fitting as closely into the recesses and

consequently not keeping out the dirt as effectively

as does the Gilchrist hub; that the main feature of

the extension of the hubs into the recesses is to in-

crease the bearing area.

UPON RE-CROSS EXAMINATION:

Witness stated that the stress on the "H" type of

guard comes entirely upon the pins ; that the purpose

of snugly fitting the piece of the "Z" shaped guard

between the sides is to take up the compression

strain.
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'^Q. That is true. I misspoke tliat. I mean the

compression, the stress of compression, would be en-

tirely upon the pins in one case, and upon the piece

of metal fitting snugly between the cheeks in the

other ?

"A. I gave you a qualified answer to that before,

I think. If the contact was on the sides of this piece

or part No. 12 before the contact between the holes

in the ears, then that would be true ; but if the pins

bent forward of the holes and took the load at the

same time, then it would be simultaneous.

''Q. When the block was brand new, possibly;

but with the slightest wear, there would be greater

wear on the pins than on the sides of this piece of

metal in between?

"A. I don't know as there would ever be any wear

on that point.

"Q. No wear at all. But there would be wear on

the pin, would there not?

"A. Not necessarily; not necessarily from the

load.

"Q. That is the object of the member fitting snug-

ly between the cheeks, that the compression will

come on the metal and not on the pins, is it not?

''A. I don't know whether that was the object or

not. That is the fact of the case.

^'Q. That is the function that piece performs?

''A. Yes.

"Q. And there is no such function performed by

the letter "H," is there?
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"A. No, he gets his load directly from the pins.

"Q. From the pins only?

"A. Yes.

"Q. In other words, the letter "H" gets its load

in exactly the same way as two indej^endent bars

would get it fastened directly across from one pin

to the other, does it not?

"A. Yes; if the pins fitted in all four holes at

the same time, yes.

"Q, The compression would all be through the

means of the pins? Is that not true?

"A. Yes, it would be through the means of the

pins, in any event."

(Transcript of Testimony, pages 50 and 51.)

UPON RE-DIRECT EXAMINATION:
That machine fitted pins are never used in logging

blocks; considering the result to be obtained, the

"H" form of guard is equivalent to the "Z" form

and performs the same function and by substantially

the same means.

UPON RE-CROSS EXAMINATION:
"Q. And if the supporting member between the

sides were removed, would it still be the equivalent ?

"A. Yes, to the same extent.

"Mr. Cary: That concludes our prima facie case,

with the exception of this statement I would like to
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liave in the record. I have reference to the fact that

we have asked in our prayer for an accounting.

"Court : Very well. The matter will rest until the

question of the infringement has been determined."

{Transcript of Testiynony, pages 52 and 53.)

Complainant rests.

TESTIMONY OF ROBERT GILLESPIE, called

as a witness on behalf of the defendant

:

Witness stated that he lived in Seattle, Washing-

ton; that he recalled a conversation with the com-

plainant concerning his logging blocks, during the

year 1914.

"Q. Will you kindly state the substance of that

conversation ?

"A. I was in South Bend along towards October

or November, 1914, and called on Mr. Gilchrist on

business. When there we talked of blocks, and he

asked me if we would take his agency in Seattle.

I said we couldn't do it, on account of the fact that

we were agents for Mallory. He said Mallory had

no right to sell these blocks on account of the fact

that he had a patent, and I asked had he taken

the matter up with Mallory. He said, 'No.' And

I said, 'Why nof?' He said he was waiting until

Mallory got enough of them out to make it worth

while.
'

'

{Transcript of Testimony, page 54.)
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UPON CROSS EXAMINATION:
Witness stated that lie told Mr. Mallory the sub-

stance of his conversation with the complainant about

ten days afterwards; that at that time the witness

was selling the defendant's line of blocks and has

represented the defendant in the sale of said line

of blocks since that time; that the witness has been

handling the oil reservoir blocks of the defendant

which are in suit; that witness never handled the

Gilchrist blocks ; that witness communicated the con-

versation with complainant to Mr. Mallory in per-

son and not by letter.

"Q. Now, at that time you were interested with

Mr. Mallory in a business way'?

"A. No. We were selling his blocks.

"Q. Didn't Mr. Mallory have an interest in the

corporation with which you were identified at that

time?

^'A. No.

"Q. No interest at all?

"A. No, sir.

"Q. And he hasn't today?

"A. No, sir.

"Q. And you have no financial interest between

you and Mr. Mallory?

"A. No, sir.

"Q. Has the F. B. Mallory corporation any in-

terest in your concern?

"A. No.
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"Q. Have any of the interest in which Mr. Mal-

lory is interested an interest in your concern?

"A. No.

"Q. Who are the stockholders of your institu-

tion?

"A. Myself.

"Q. Yourself?

"A. Yes.

"Q. And you tell me that Mr. Mallory has never

had any interest in your outfit ?

"A. No, sir.

'

' Q. The only reason you told him this matter was

because you were agent for his blocks?

"A. Exactly."

(Transcript of Testimony, pages 55-56.)

TESTIMONY OF F. B. MALLORY, called as a

witness on behalf of the defendant:

Witness stated that he was president and manager

of the defendant company, which is engaged in the

business of selling logging equipment, wire rope and

logging supjjlies, including the handling and manu-

facturing of logging blocks; that witness has been

engaged in this line of business since 1902, and for

himself since 1907, handling logging blocks since

1902; that logging blocks with long hubs have been

handled since 1905 or 1906, his own experience dat-

ing back to 1907; the defendant introduced in evi-

dence its catalogue No. 1, of 1907, and the same was

received and marked "Defendant's Exhibit B."

That the said catalogue was distributed among tlie
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trade at the date of its issuance and that defendant

carried and sold all the blocks illustrated in said cat-

alogue.

Witness identified Geary Block on page 6, the

dirt-proof Columbia Yarding Block on page 5, the

Return Line Head Blocks on page 9, and the Co-

lumbia or Skookum Trip-line Blocks on page 8, and

the Return Line Head Blocks of the Columbia En-

gineering AYorks on page 10 of said catalogue, as

being blocks having a long bearing and hub. Wit-

ness' attention called to page 7 of said catalogue,

wherein is shown a logging block with an elbow de-

vice, and stated he carried that block, the construc-

tion of which he explained as "a block made with

an elljow screwed on the end of the pin, for the

purpose of holding oil, which was fed the bearing-

through a hole drilled in the end of the pin, length-

wise of the pin with a hole cross-drilled so that the

oil was conveyed to the bearing sheave."

Defendant introduced Mallory Block Diamond
"M" No. 10, and the same was received and marked
Defendant's Exhibit "C"; witness stated that he had

manufactured a similar block since 1907 and was

handling them as far back as 1902; that a pattern

of Defendant's Exhibit "C" was made in 1911, but

construction was used before that ; soft oil was used

in Defendant's Exhibit "C" prior, but also grease

in some instances; that the purpose of putting the

elbow on Defendant's Exliibit "C" was to hold oil

to feed by gravity into the bearing; that the next
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development in oil chambers was to fit on a reser-

voir holding a larger amount of oil, which is indi-

cated by Mallory Block Diamond "M" No. 10, in-

troduced in evidence by defendant, and received and
marked "Defendant's Exhibit D." That Defend-

ant's Exhibit "D" had been manufactured off and

on since 1907 and the purpose of the extension on

the elbow was to furnish greater oil capacity to act

as an oil reservoir.

Defendant presented the block shell and pin of a

Bouse Yarding Block and the same was marked for

identification as '

' Defendant 's Exhibit E. " Witness

has handled block with pins of the type of Defend-

ant's Exhibit "E" since prior to 1905, and since that

date pins have been provided with shoulders.

Defendant introduced an advertisement of The

Timberman of January, 1906, and the same was re-

ceived and marked "Defendant's Exhibit F."

It was stipulated that The Timberman is a tech-

nical magazine of general circulation in the North-

west.

Witness stated that he is familiar with the Bouse

Blocks shown as Defendant 's Exhibit "F " ; witness

was also shown page 46 of January, 1906, and he

stated that the line of blocks shown were manufac-

tured by the Pacific Iron Works of Astoria, and that

he sold some of them in 1906 ; that the pin was made

by a hole drilled in the end, cross-drilled to the sur-

face, and an oil cup screwed to the end of the pin,

which contained oil, the oil being fed through the
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hole in the end of the pin and to the bearing; that

said pins were shouldered so that the nuts screwed

up against the shoulder kept the sides from binding

together and cramping the sheave. Said page 46 was

introduced and received in evidence and marked

Defendant's Exhibit "G."

Defendant also offered in evidence advertisement

shown on page 49 of the January, 1916, Timberman

and the same was received and marked '

' Defendant 's

Exhibit H. '

' Witness stated that he is familiar with

the construction of the block indicated in the last ad-

vertisement and he described the construction as fol-

lows :

"A. The pin was fitted with an oil reservoir that

screwed on its end, the oil being fed to the bearing

through a hole that was vertically drilled and then

cross-drilled to the sheave bushing, and the pin on

one side, on the front end, was made with a shoulder,

so that the nut would screw up against that shoulder

and keep the side in position."

Defendant introduced advertisement on page 18

of the October Timberman of 1907, and the same

was received and marked "Defendant's Exhibit I."

Witness stated that he is familiar with block adver-

tised in Defendant's Exhibit "I" and explained the

construction thereof as follows

:

"A. This is a block that was made at that time by

the Columbia Engineering Works. The pin screwed

into both sides, both ends of the pin being fitted with

a shoulder. Tlie i)in was drilled hollow and then
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cross-drilled, and a plug fitted in the end, and that

hollow recess was filled with grease. There was a

sheave with extended hub or long bearing, that was
mounted on this pin, and the ends of the bearing or

the hubs of the sheave were received in an annular

recess on each side. It was called at that time the

'Dirt Proof Block.'

"Q. Did those hubs fit closely in the annular re-

cesses of the sides?

''A. They did."

Defendant introduced advertisement on page 25

of The Timberman of January, 1908, and the same

was received and marked "Defendant's Exhibit J."

Witness described the block shown on last exhibit

as follows:

"That is a block that was made with two sides,

made of plate steel, and sheave mounted on a pin.

The pin was made with a nut on the back or end side,

that was screwed up against the shoulder to keep the

back shell in place, and on front end of the pin there

was an oil cup attached, that fed oil or grease through

a hole drilled vertically through the pin to the cen-

ter, and then cross-drilled to the bearing. That also

had a shoulder on the front end of the pin."

Witness stated that all of these blocks have par-

allel sides, a sheave and a sheave journaled to rotate

upon an axial pin; that it is the common form of

construction since 1904 or 1905 to have shells with

annular recesses in the sides, also from the same

time to have a long bearing pin and a long hub ; that
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since 1902 it was a common form of construction to

provide logging blocks with oil chambers, that all

logging blocks have a top of some kind holding the

sides together at the top. The defendant introduced

page 29 of January, 1908, of The Timberman and

the same was received in evidence and marked ''De-

fendant's Exhibit K."

Witness described the blocks shown in last exhibit

as follows:

'

' It was a block composed of two sides, a pin, and

a sheave mounted on this pin. The pin was pro-

vided with a nut on the back part that screwed up

against a shoulder, to keep the back shell in position,

and the front end was fitted with an oil reservoir

that contained oil, which was fed to the sheave bear-

ing through a hole drilled in the end of the pin and

cross-drilled to the bushing or bearing; also pro-

vided with a shoulder on the front end, so that the

side was kept in place."

Defendant introduced an advertisement of the Vul-

can Iron Works on page 45 of The Timberman of

1907 and the same was received in evidence and

marked "Defendant's Exliibit L." Concerning the

block shown in the last exhibit witness said

:

"That block was made with cast steel sides, be-

tween which a sheave was mounted on a pin. The

back end of the pin screwed into the back shell, was

threaded into the back shell and screwed up against

the shoulder, and the front end of the pin was drilled

and tlien, vertically drilled to about the center and
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then cross-drilled, so that the lubricant or oil could

feed to the bearing, and the hole in the front end

of the pin was filled with a plug, to keep out dirt

and keep the oil in. Then the front shell screwed

on the end of the pin, up against the shoulder."

Defendant offered in evidence an advertisement

of the Skookum block, page 18 of the January, 1908,

Timberman and the same was received in evidence

and marked "Defendant's Exhibit M." Concerning

the block shown in the last exhibit witness said:

"It is a block that was made by the Columbia En-

gineering Works, had two cast steel sides, between

which a sheave was mounted on a pin or axle. One

end of the pin was fitted with a nut that screwed

up against a shoulder, and the other, the front end,

v/as furnished with a similar nut, and the pin itself

was drilled hollow for the purpose of containing oil,

furnishing an interior oil chamber, you might say,

and a plug was attached to the end of the pin, to keep

the lubricant in and the dirt out.

"This block was also furnished with an annular

recess in both sides, similar to that previously de-

scribed.

"This recess was furnished with a cap, that fitted

over the end of the pin. It fitted very closely.

"With the idea to keep out the dirt and grit.

'

' The hub of the sheave was extended on both sides,

furnishing a long bearing, and fitting into the re-

cesses in the sides."
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Defendant introduced an advertisement of the

Vulcan Iron Works on page 53 of the February,

1908, Timberman, and the same was received in evi-

dence and marked "Defendant's Exhibit N." Wit-

ness stated that the construction of the block dis-

closed by Exhibit "N" is the same as that of Ex-

hibit "E."

Defendant introduced an advertisement on page

38 of the February, 1908, Timberman, and the same

was received in evidence and marked "Defendant's

Exhibit O." Concerning the block shown in this

advertisement, witness said:

"This is an advertisement and description of a

block that was made by C. B. Borquist—Head Trip

Line Block. It was made with two plate steel sides,

an annular recess being provided in the sides by an

offset in the strap. There was a sheave with ex-

tended hub that was mounted on a pin, and that pin

was furnished with a straight oil cup or reservoir

on the front end, the same as previously described."

{Transcript of Testimony, page 70.)

Defendant introduced an advertisement of the

Portland Tool Works on page QQ of the February,

1908, Timberman, and the same was received in evi-

dence and marked "Defendant's Exhibit P."

Defendant introduced its advertisement on the

back cover of the February, 1908, Timberman, and

the same was received in evidence and marked "De-

fendant's Exhibit Q." Witness described this block
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as having a drill. pin and with sides screwing up

against shoulders on the pin."

Defendant introduced an advertisement of the Pa-

cific Iron Works on page 78 of the February, 1908,

Timberman, and the same was received in evidence

and marked "Defendant's Exhibit R."

Defendant introduced photographic reproduction

of page 43 of The Timberman of February, 1911,

and the same was received in evidence and marked

"Defendant's Exhibit S."

Referring to the cross piece between the shackle

and the sheave shown on Exhibit " S " witness stated

:

"This has two projections that are cast integral

with each side, and meet in the center forming a

cross-head or cable guard across the lugs below the

shackle.

Mr. McCarthy: I offer that in evidence.

Marked "Defendant's Exhibit S."

Mr. Gary : You testify there is a crosspiece there %

"A. No, sir.

Mr. Gary: Just two straps."

Witness stated that all blocks concerning which he

has testified were manufactured and sold at the time

of advertisement, and that he has personally handled

all these blocks, except the block of the Pacific Tool

Works; that these blocks have been continuously on

the market since the time of their introduction, ex-

cept as discontinued.
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Witness testified that he had the following cor-

respondence with the plaintiff:

''235-237 Pine Street,

Portland, Oregon,

November twelfth, 1914.

Mr. J. E. Gilchrist,

South Bend, Washington.

Dear Sir:

—

While in Seattle recently, Mr. Gillespie of the Mill

& Mine Supply Co., called the writer's attention to

out pattern of auto-lubricating sky line blocks and
stated that in the course of a recent conversation

with you you had complained to him of this pattern

of ours conflicting with a joatent which you have on
a logging block with oil reservoir in one side.

As it is not our intention to at any time conflict

with another's rights in such matters, we have taken

the matter up with a firm of Patent Attorneys at

Washington, D. C, sending them cut and full de-

scription of our block and asking them to thoroughly

search the patent records and inform us if our pat-

tern conflicted in any way with others recorded.

We have received their written oj^inion on this sub-

ject citing eight patents on similar blocks issued

prior to your patent of December 6th, 1910, the old-

est of these being a British patent of January 12th,

1893, and they state in their written opinion, in view

of the fact that the i)rior art is jiointed out in these

eight other patents it would appear to clearly antici-

pate all the claims of the Gilchrist patent, and it is

their o})inion that we are not conflicting in any way,

shape or form.
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Since receiving this opinion from them, we have

referred the subject to our own attorney here at

Portland, and his opinion is in accordance with that

received from Washington.

Will be very glad to show yon the written opinion

that we have received on this subject together with

copies of prior patents, as it is not our desire to im-

pose upon any rights that you may have, and believe

that we can convince you beyond a doubt that we
are within our rights in manufacturing a block with

an oil reservoir in each side.

Yours truly,

F. B. Mallory Company.

F. B. Mallory, Pres."

"November 16th, 1914.

F. B. Mallory Co.

Portland, Ore.

Gentlemen

:

We received your favor of the 12th inst., and with

interest noted contents. It is true that we have con-

sidered your manufacture of pattern of auto-lubri-

cating Sky Line Blocks during the past few months,

and have come to the conclusion that your pattern is

interfering with our patented 'Gilchrist self-oiling

Blocks. ' This, our claim is based on an opinion from
our Patent Attorneys at Washington, D. C, which

we received a short time ago. We are surprised

to learn from your letter of the existence of other

patents on blocks similar to ours and as you stated

having such copies in your possession and expressed
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your willingness to also let us read the opinion of

the Patent Attorneys, we will be very grateful if

you will grant us this privilege and Vvdll duly return

same to you.

Thanking you in advance for this favor, we are

Yours very truly,

WiLLAPA Harbor Iron Works,
John E. Gilchrist,

Per William Hegele."

{Transcript of Testimony, pages 73, 74 and 75.)********
"November Seventeen, 1914,

Willapa Harbor Iron Works,
South Bend, Washington.

Gentlemen

:

We have your letter of November 16th, and will

be very glad to let you read the copy of our Attor-

ney's opinion on Patents referred to, as well as sub-

mit copies of the Patents themselves. We think,

however, inasmuch as this literature is rather bulky

to send by mail, that the best plan would be for you
to call at the office the next time you are in town

and let us show you these papers, in person, as other-

wise, they are liable to become mislaid or lost.

If, therefore, you will advise about what time you

will be in Portland, will arrange to see you accord-

ingly.

Yours truly,

F. B. Mallory Company,
F. B. Mallory, Pres."

{Testimony, page 76.)
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"November 25tli, 1914.

F. B. Mallory Co.,

Portland, Ore.

Gentlemen :

—

We received your favor of the 17tli inst. in regard

to copies of your Attorney's opinion on Patents in

question. While we are desirous of reading this

opinion it is at this time impossible for us to leave

our office and consequently have to await oppor-

tunity for this purpose. However, as we have stated

in our letter previously our claims for your inter-

ference with the manufacture of the auto-lubricating

Blocks are based on the statement of Attorneys at

Washington, D. C.

Our Mr. Gilchrist having been absent from this

office for a few days we are compelled to let the mat-

ter rest for a decision of Mr. Gilchrist.

Very truly yours,

WiLLAPA Harbor Iron Works,
Per William Hegele."

{Transcript of Testimony, page 11.)

"April 26th, 1915.

F. B. Mallory Co.,

Portland, Ore.

Gentlemen :

—

In your letter of (blurred) advised us that you

had in your possession copies of prior patents of self-

oiling Blocks. For the past few months we have

endeavored through our attorneys at Washington,

D. C, to secure these copies, but as we have been

informed by them they are unable to find any rec-

ords in reference to self-oiling Pulley Blocks. We
therefore take the liberty of asking you to kindly
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give US No. of these old patents you referred to in

your favor of Nov. ITtli, and for this favor we thank
you in advance.

Very truly yours,

WiLLAPA Harbor Iron Works,
Per William Hegele."

{Transcript of Testimony, pages 11 and 78.)

"April Twenty-nine, 1915.

Willapa Harbor Iron Works,
South Bend, Wash.
Gentlemen :

—

In reference to your letter of April 26th, our Mr.
Mallory is out of town for a few days, but will un-

doubtedly furnish you with the information desired

upon his return the latter part of next week.

Yours truly,

F. B. Mallory Company."

{Transcript of Testimony, page 78.)

•St * *

*' Portland, Oregon,

May 6, 1915.

Willapa Harbor Iron Works,
South Bend, Washington.

Dear Sirs:

Your letter of April 26th addressed to F. B. Mal-

lory Company concerning the self oiling block pat-

ents, has been referred to me for answering.

In response to your request for copies of ])atents

of self oiling blocks taking priority over your pat-

ent, I would refer you to the following references,

whereupon you may send to the Patent Office for

the copies, to wit:

Labadie, No. 513,067, Jan. 16, 1894,

Tarbox, No. 823,231, June 12, 1906,
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Tousley, No. 520,973, June 5, 1894,

Davis et al.. No. 973,177, Oct. 18, 1910,

Lindsay, No, 847,955, Mar. 19, 1907,

Lockfaw, No. 964,284, July 12, 1910,

Martin, No. 942,274, Dec. 7, 1909,

Morgan et al. (British), No. 712 of 1893.

From my examination of your i3atent in connec-

tion with the foregoing patents, it seems to me that

there is no ground upon which F. B. Mallory Com-
pany could be considered as infringing upon your

patent. I am corroborated in my opinion on this

matter by Munn & Co., of Washington, D. C.

If after an examination of these patents you are

still of the opinion that F. B. Mallory Company
would be guilty of an infringement of your patent,

kindly write to me and state the grounds upon which

you base your opinion, for I wish to assure you that

we would want to have a satisfactory adjustment of

the matter if F. B. Mallory Company was in any

way infringing upon your patent.

Very respectfully yours.

Loyal H. McCarthy."
(Transcript of Testimony, pages 79 and 80.)

Witness stated that he received no further letters

from the plaintiff subsequent to the letter of May

6, 1915, until about six weeks prior to the filing of

this suit.

Defendant offered a logging block marked "Gil-

christ—South Bend," and the same was received in

evidence and marked "Defendant's Exhibit T."

Concerning Exhibit "T" witness testified that it was

a Gilchrist block made by the Willapa Harbor Iron
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Works of South Bend, Washington, of which Works
the plaintiff was manager and owner; that Exhibit

"T" was bought upon the open market; that it bears

patent marks, "Patented June 3, 1913," and bears

no patent marks showing date December 6, 1910;

that Exhibit " T " contains an oil reservoir in the side

with an opening adjacent to the top, a shoulder pin,

a projecting hub fitting closely into the annular re-

cess, a hole coromunicating with the center of the pin

in the oil reservoir, a hole extending from the in-

terior chamber of the pin to the bearing surface of

the pin ; that the annular recess of the Gilchrist block

is practically at right angles, furnishing almost a

tight fit for the end of the hub, while in the Mallory

block the recess is nothing but a rough casting and

not machined nor intended to fit the end of the hub

;

that Mallory blocks are not made with a dust-proof

hub; that blocks of the design of Exhibit "T," man-

ufactured by the Willapa Harbor Iron Works, and

designated as the Gilchrist blocks, are generally put

upon the market without the patent date of Decem-

ber 6, 1910, upon them ; referring to plaintiff 's cata-

logue of logging blocks, witness stated that Exhibit

"T" is the same general design as the block shown

on pages 30 and 31 of said catalogue and marked and

catalogued as "No. 151-A"; that the cut of said

blocks as shown in plaintiff's catalogues has no pat-

ent markings of December 6, 1910, but bears the pat-

ent date of June 3, 1913.
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Defendant offered the Gilchrist logging block

with a 12-inch sheave and the same was received in

evidence and marked "Defendant's Exhibit U."
Referring to the last exhibit witness stated that he

purchased the same in the open market, that it does

not contain a "Z" shaped guard as claimed in the

patent of June 3, 1913, and that it would be impos-

sible to place such a guard on said exhibit because

of the cross-head which is already on it.

Stipulated that so far as the type of oiling system

is concerned Exhibits "T" and "U" are identical.

Witness stated that Exhibit "U" is on the open

market, for sale generally, and carries no patent

markings of December 6, 1910.

Defendant offered the Gilchrist block and the

same was received in evidence and marked "De-

fendant 's Exhibit V. '

' Stipulated that Exhibit "V "

is a Gilchrist block and is for sale on the open mar-

ket. Witness stated that Defendant's Exhibit "V"
has no "Z" shaped guard as described in plaintiff's

patent of June 3, 1913 ; that the defendant has made

a guard for display, and the same was offered and

received in evidence marked "Defendant's Exhibit

W."

UPON CROSS EXAMINATION.

The F. B. Mallory Company incorporated in 1912

under the laws of Oregon with principal office at

Portland; plaintiff's Exhibit No. 1, United States

Letters Patent No. 977,613 of December 6, 1910, is
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specifically referred to in plaintiff's Exhibit No. 2,

United States Letters Patent No. 1,067,528 of June

3, 1913 ; the logging blocks introduced as exhibits by

plaintiff have the patent marks of December 6, 1910.

Witness admits that every block referred to by

him on direct examination has its oil chamber outside

of the block side, except the Gilchrist blocks.

Witness states that he is selling Defendant's Ex-

hibit "D," although the same is not catalogued by

him, the said exhibit being used as a loading block;

that Exhibit "D" is not practicable for a moving

block for the reason that the ''cup protrudes and is

liable to be knocked off"; moving blocks when in

use have to plow through the dirt going over the hill

and up the ravines, depending upon the nature of the

country, and a smooth block with any protrusion on

the side is impractical for moving purposes ; Exhibit

"D" form of block is practical as a loading block.

'
' Q. Then if you have an A-frame, and your block

is hung from the top of the A, where the sides cross,

no matter how long or short it may be, it is bound

to strike the leg, isn't it?

"A. Not necessarily. It can be hung so it won't

hit the legs.

"Q. I don't understand how you could hang any-

thing from the forks of two crossing timbers, from

the top of the A in such a way that it would not

swing and hit either one of the legs.

"A. You have an A-frame. It simply depends

on the angle you describe on the leg of the frame
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whether you swing them close together, or whether
you keep them apart, or whether the straps are

swung long or short, so as to give the block sufficient

clearance between the legs.

"Q. If hung from the joinder of the two, it is

bound to hit the legs 1

"A. Yes, but a logger would not make it that way
if he were a real logger."

(Transcript of Testimony, page 94.)

A trii3 line block is a small block through which the

main line is hauled back to the woods after bringing

in its load to the donkey engine; the ''trip-line"

block is sometimes called a "haul-back" block; a

trip-line is attached to a tree or a stump at the point

of the angle in the main line, and under extraordi-

nary conditions may have to sustain a strain of sev-

eral tons, but for ordinary purposes not as much as

that ; when the weight is released from the main line

or when the line breaks, the blocks are liable to end

up, fly around, and hit against the stump, and the

line may break and wrap around the stump; under

such circumstances, the stove-pipe profusion of Ex-

hibit "D" might be broken off.

Exhibit "D" with the stove-pipe reservoir would

not be a practical block to use as a high-lead block,

and would not last five minutes on high-lead work.

The sides of Plaintiff's exhibit 6 are interchange-

able and made in the same pattern and this is true

of all defendant's high-lead blocks.
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Before the report from Mr. Gillespie of complain-

ant's objection to my manufacture of auto-lubricat-

ing blocks, I had heard indirectly that the complain-

ant had made remarks about the blocks we were mak-

ing probably a few weeks before the report from

Mr. Gillespie ; received the report from Mr. Gillespie

in November, 1914, and I wrote to Mr. Gilchrist on

November 12, 1914, receiving his reply thereto of

November 16, 1914. I received Mr. Gilchrist's let-

ter of November 16, 1914, in which he said: "It

is true we have considered your manufacture of

pattern of auto-lubricating self-oiling blocks during

the past few years and have come to the conclusion

that your pattern is interfering with our patented

Gilchrist Self-oiling Block."

The complainant by his letter of April 26, 1915,

states that "for the past few months we have en-

deavored through our attorneys at Washington, D.

C, to secure these copies, but, as we have been in-

formed, they are unable to find any record in re-

gard to self-oiling pulley block," and he asks me
for reference to such patents; I referred his letter

to my attorney, Mr. McCarthy, who on May 6, 1915,

furnished complainant with a list of the patents re-

quested; I don't know what the complainant did

with that list of patents, although he stated that it

was his purpose to submit them to his attorney at

Washington; if I remember right, I never heard

anything more from the complainant about this pat-

ent business until the spring of 1919.
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''Q. You never heard anything that he said

about your manufacture ?

''A. Heard plenty that he said, yes.

"Q. In which he was complaining'?

"A. In which he was criticising us, and calling

us a great many names.

"Q. Yes, for your infringement manufacture?

MR. McCarthy : Unless I might forget it,

that letter was just brought up again. I have
that date to supply. I found originally missing
that letter, April 26th. The date in the first

line is ''In your letter of November 17, 1914,

you advised us." (Referring to Complainant's
Exhibit 29.)

"Q. So the last you heard from Gilchrist was in

May, 1915, when you sent him the patents. Did you

take the 'Timberman' of February, 1916"?

''A. I did.

"Q. I show you a 'Timberman' of February,

1916, and call your attention to page 20 thereof. Did

you see that as it was published?

"A. I suppose I did. I am a regular subscriber

to the 'Timberman.'
'

' Q. And your advertisement appears on page 22 ?

"A. Of the same number.

MR. PECK: We would introduce this 'Tim-

berman' in evidence, and I want to read this into

the record. * * *

"Notice to users of self-oiling blocks: I am
the original inventor and patentee of self-oiling

blocks under patents issued December 26, 1910,

June 3, 1913. I hereby give notice that I will

hold legally responsible in damages all infringe-

ments of my patents covering the principle of
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a hollow chamber carrying a lubricant to lubri-

cate the sheave pin. (Showing cut of the block.)

Gilchrist, the original self-oiling block univer-
sally used. Willapa Harbor Iron Works, John
M. Gilchrist, Patentee."
{Book introduced in evidence and marked

''Complainant's Exhibit 9.")

*'Q. How long was this notice, for how many suc-

cessive months was this notice carried in the 'Tim-

berman ' ?

"A. I couldn't tell you that.

"Q. You have examined these files recently?

"A. Yes, but I don't know exactly how many
months it was carried. For several months, but I

can 't tell you exactly how many. Three or four, pos-

sibly longer. I can't tell you exactly.

MR. PECK: Can't we stipulate was carried

six successive months?

MR. MCCARTHY: I don't know. Look
through the numbers. They are there. If you
look through and find them, we will stipulate

to anything you can show me. By my statement
I wouldn't want to admit as evidence; because
I contend it is not competent evidence at all.

COURT : Merely the fact.

MR. MCCARTHY: Yes.

"A. I think that is correct.

MR. PECK : From February to July, inclu-

sive, 1916.

''A. I think so.

MR. PECK : It is stipulated from February
to July, 1916, this advertisement was carried

{Exhibit 9).

"Q. I also show you the 'Timberman' of August,

1916, and ask you if you are familiar with that ad-



78 JOHN E. GILCHRIST vs.

vertisement of Gilchrist, as shown on page 22 ? Did

you see this advertisement shown on page 22 of this

'Timberman'?

"A. I did.

"Q. And that advertisement has been carried to

date?

''A. I think so.

{Offered in evidence and marked '' Complainant's

ExJiihit 10.")

"Q. Your own advertisement was running in

these 'Timberman' which have been stipulated into

the record, and admitted as evidence, on these self-

oiling blocks, were they not?

''A. Yes."

(Transcript of Testimony, pages 101, 102 and 103.)

I first heard of the Gilchrist blocks in about 1910

and 1911; I sold a few of complainant's blocks at

that time subsequent to the issuance of the patent in

suit; I don't know whether they were marked pat-

ented at that time or not. I ordered such blocks from

the Willapa Harbor Iron Works (the complainant's

trade name) and sold them to the trade. I first be-

gan the manufacture of my self-oiling block in

March, 1914; the Clarke County Iron Works made

the patterns for me in February, 1914.

"Q. Who made your drawings?

"A. There were no drawings.

"Q. No drawings to make the patterns from?

''A. No drawings to make the patterns from.

''Q. What were the patterns made from?
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*'A. They were made from ideas that were given

to the pattern makers. Strange as it may seem—

I

will say for a long time—strange as it may seem,

although we commenced making blocks in 1907, we

didn't have a complete set of drawings on any of

our blocks; in fact, didn't begin the complete set of

drawings, that is, regular mechanical drawings, until

this year.

'*Q. So you had no drawings'?

"A. We had no drawings.

''Q. For this improved block? What were the

patterns made from?

**A. From sketches that I submitted to the pat-

tern maker or salesman.

''Q. Where did you get these suggestions from?

''A. From my imagination, I suppose, ideas that

came.
*

' Q. You had seen the Gilchrist block, hadn 't you ?

''A. I had.

''Q. You had one there in your shop, didn't you?

''A. Not at that time.

''Q. Now, Mr. Mallory, didn't you have a Gil-

christ block in the shop at the time you made the

sketches for your block?

''A. According to my memorandum, all the Gil-

christ blocks were sent back to them about six or

seven months after we sold the first one. I don't

think we kept any stock of them. Gilchrist con-

signed us a stock of his blocks at one time, and we

afterwards returned them. Whether or not there

was a block bought afterwards, I cannot tell you

exactly.
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''Q. How long before you got your patterns in

February, 1914, was it you were making these

sketches ?

'

' A. Commenced working on blocks of that design

along the fall of 1913.
'

' Q. What time in the fall ?

"A. I can't tell you; I think along in October or

November.

''Q. October or November, 1913, was when you

began making your sketches'?

"A. I think so, yes.

"Q. What did you do with the blocks which you

ordered from the Willapa Harbor Iron Works, of

date October 31, 1913, and ask you if you sent the

original, of which that is copy?

''A. I presume I did; signed by F. B. Mallory

Company.

*'Q. You don't deny it?

"A. I don't deny it, no.

MR. PECK: We offer the telegram in evi-

dence.

(Marked 'Complmnant's Exhibit 11.')

Portland, Oregon,

October 31, 1913.

Willapa Harbor Iron Works,

South Bend, Washington.

Express twelve inch trip block oil reservoir cross

head and hook. Ship today by freight two only

twenty-four inch Hercules logging jacks number
two. One only number three."

"Q. You have a record in your office which

shows where you sold those blocks?
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''A. Where we sold them?

'^Q. Yes.

''A. To whom they were sold, you mean?
'^Q. Yes.

''A. Yes.

'*Q. We will ask you to produce the record dur-

ing this trial showing to whom this block was sold

and when it was sold, which was ordered pursuant

to telegram, Complainant's Exhibit 11."

(Transcript of Testimony, pages 105, 106 and 107.)

On April 27th, 1911, I wrote to complainant as

follows :

"Willapa Harbor Iron Works,
South Bend, Washington.

Gentlemen

:

Please advise what sizes of your new trij) line

block you are now making, together with prices on

same. If not ready, how soon will they be? Fur-

thermore, will you be agreeable to give us exclusive

sale of these blocks in Oregon and Southern Wash-
ington? If so, at what discount? Should you give

us sale of these blocks, we will see to it that proper

advertising matter is issued and we will advertise

them in the Timberman and endeavor to promote

sale in every way possible. We would, however, want

a contract for a certain length of time as otherwise

it would not pay us to have cuts made and start the

advertising campaign.

Awaiting your reply, we are.

Yours very truly,

F. B. Mallory Company.
Manager."
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To which complainant replied as follows

:

"April 29, 1911.

F. B. Mallory and Co.,

Portland, Oregon.

Gentlemen

:

Your esteemed favor of 27th inst. to hand and
in reply would say the only sizes of the new Gil-

christ self-oiling blocks we have on hand at present

are 8-inch, 9-inch and 14-incli; we have only a lim-

ited number of these blocks as we are not yet pre-

pared to supply the frame, and it will probably be

some time this coming fall before we will be in a

position to do so. The reason for this is that we have

had considerable trouble in getting suitable castings

from the east. The Columbia Steel Company of

your city tried, and made a failure of them, but we
now have an order for several hundred of these block

shells placed with an eastern steel company and if

they are satisfactory we will place an order for a

car load of the different sizes; we propose making
these blocks in sizes from 8-inch trip line blocks to

18-inch head blocks with swivel and hook and with

goose neck. All our blocks will be made in future

on the self-oiling principle. We have several pat-

ents on other blocks and when all are completed, we
believe we will have a line of logging tools which

will be hard to beat. Our new Hercules log jack

No. 3 is being made for us in Milwaukee from a spe-

cial grade of open hearth steel, and we expect to be

able to sell this jack to the trade for $25.00; all parts

except the frame are interchangeable with the Her-

cules No. 2 . In some respects we consider it the bet-

ter jack of the two.

We are not yet in a position to make terms for
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handling- tliese tools, but shall be pleased to take
the matter up with you later on.

Thanking you for your courtesy, we are,

Yours respectfully,

WiLLAPA HaEBOE IeOX WoEKS.
G

{Transcript of Testimony, p. 109 p. 110/1.)

My advertisement on page 24 of the 'Timberman'

of March, 1914, is the first advertisement of my
auto-lubricating block. Said advertisement received

in evidence and marked "Plaintiff's Exhibit 12."

Page 24 of the "Timberman" of April, 1914, is

my announcement of the manufacture of my auto-

lubricating blocks. Said page 24 received in evi-

dence and marked "Plaintiff's Exhibit 13."

Under the old system of ground logging, logs were

hauled on the ground, but in later years a high-lead

system of logging has been developed whereby the

nose of the log is led off the ground by the main line

passing through a high-lead logging block hung in

a spar tree or a gin pole; at first the blocks were

only hung 40 feet above the ground ; now some of the

larger blocks hang 175 or even 200 feet above the

ground ; as the nose of the log is lifted, the log clears

obstructions and does not dig up the ground.

The sky-line system is a suspension or trolley sys-

tem like the carry baskets in a department store,

whereby the log is picked up bodily and carried clear

of the ground. In cither the high-lead or sky-line

system of logging the high-lead logging blocks are

necessary.

In my catalogues where logging blocks are marked
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''Patent Applied For," this refers to a design patent.

Page 22 of the "Timberman" of October, 1915,

identified by the witness as the advertisement of the

defendant and introduced in evidence and marked

"Plaintiff's Exhibit 14."

I don't think that this advertisement. Complain-

ant's Exhibit 14, refers specifically to overhead

equipment; we manufacture other blocks besides

high-lead and sky-line blocks upon which we have

some mechanical patents. This is a general adver-

tisement. One of my sky-line blocks introduced in

evidence here is a part of Diamond "M" overhead

equipment.

Stipulated that advertisement of the Willapa Har-

bor Iron Works as shown on page 32 of the "Tim-

berman" of July, 1912, ran from January to July,

1912, and such advertisement was introduced in evi-

dence and marked "Complainant's Exhibit 15."

StijDulated that the advertisement of the Willapa

Harbor Iron Works as shown on page .... of the

"Timberman" dated March, 1914, ran from March,

1914, to January, 1916, inclusive, and such adver-

tisement was introduced in evidence and marked
'

' Complainant 's Exhibit 16. '

'

UPON RE-DIRECT EXAMINATION:
This alumimun block No. 19 is an exact duplicate

and representation of our regular No. 19 trip-line

or haul-back block, and this aluminum block No. 49

is exactly the same in construction as our No. 49

introduced here as our Exhibit No, 6. Said alumi-
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num patents were introduced in evidence and marked

"Defendant's Exliibits 'X' and 'Y,' " respectively.

I made the application for design patent upon these

blocks because a designed patent is very inexpensive

and it was the design we wanted to protect more than

anything else; I did not think that there was any

mechanical function to be patented nor anything new

about these blocks; we are still operating under de-

sign patents.

Witness identifies the design patent No. 45,911,

issued to F. B. Mallory upon June 9, 1914, as the

patent under which he makes his line guard, and

the same was introduced in evidence and marked

"Defendant's Exliibit Z."

UPON RE-CROSS EXAMINATION:
In the latter part of 1914, possibly in September

or October, I first took up with my attorneys the

question of the patentability of the auto-lubricating

blocks.

TESTIMONY OF WILLIAM J. BAKER, called

as a witness on behalf of the defendant:

My occupation is that of commercial artist, having

been engaged in that business for about 20 years,

and in connection with that business I have been

called upon from time to time to make drawings of

mechanical devices as well as drawings from pic-

tures and patents ; I was employed by the defendant

to make drawings of patents for publications and
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I made a drawing of the device shown in the Gil-

christ Patent No. 977,613; the dramngs introduced

in evidence and marked "Defendant's Exhibit AA."

Witness likewise testifies that he made a drawing

of the Morgan Patent No. 712-1893, and the same

was introduced in evidence and marked "Defend-

ant's Exhibit BB." With reference to Defendant's

Exhibit "BB" witness admits that he does not show

the oil cup as being riveted on the block side.

Witness identifies drawing from Labadie Patent

No. 513,067, and such drawing is introduced in evi-

dence and marked "Defendant's Exhibit CC." Wit-

ness identifies his drawing for reproduction of fig-

ure 3 of the Labadie Patent, admitting that he had

broken away the parts as show^i in the original in

order to more clearly disclose the oiling system, and

such drawing was introduced in evidence and marked

"Defendant's Exhibit DD."

Witness identifies his drawing from the Ludford

Patent No. 844,159 and the same was introduced in

evidence and marked "Defendant's Exhibit EE."

Witness identifies his drawing of the side shown

in figure 1 of the Labadie Patent with a portion

thereof broken away, and the same was introduced

in evidence and marked "Defendant's Exhibit FF."

Witness identifies his drawing of the cut shown in

the January, 1908, "Timberman," and the same was

introduced in evidence and marked "Defendant's

Exhibit GG."



F. B. MALLORY COMPANY 87

UPON CROSS EXAMINATION:
I have never seen the original block from which

Defendant's Exhibit "GG" is drawn, and the

changes in the drawing from the original are a re-

sult of the change in the position from which the

drawing was made; I assume the cross section was
as represented by my drawing, although I had never

seen the original block.

Referring to Defendant's Exhibit "FF," I never

saw the original block.

Referring to figure 2 of the Morgan Patent of

Defendant's Exhibit "BB," I admit that the illus-

tration in figure 2 of the Morgan Patent shows that

the plate forming the oil cup is riveted on the side

of the pulley block, while such feature of riveting

is not shown on Defendant's Exhibit "BB."
'

'MR. McCarthy : in response to counsel 's

request for the letter with reference to taking
this matter up with the patent attorneys in

Washington, D. C, I have the letter here dated
July 7, 1914."

(Transcript of Evidence, page 130.)

TESTIMONY OF C. B. BORQUIST, called as a

witness on behalf of the defendant

:

I am a resident of Portland, Oregon, occupation

—

machinist since 1903; have been a partner in Bor-

quist Brothers Manufacturing Company, who were

engaged in the manufacture of logging blocks for

nine years in Portland; have not been engaged in

manufacturing logging blocks since 1912; began

making logging blocks in 1903; I made a logging
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block with a long bearing, long pin and long hub

since 1903; the long pin came in a couple of years

later, about 1905 or 1906; as long as I was in busi-

ness it was common custom to drill a hole in the end

of the pin with a cross drilling from the center of

the pin to the bearing surface of the pin ; my brother

and I got out a patent on an oiling device evidenced

by United States Letters Patent No. 760,378.

Said United States Letters Patent No. 760,378

were introduced in evidence and marked "Defend-

ant's Exhibit HH."

I am familiar with the construction of a logging

block with an oil reservoir elbow similar to Defend-

ant 's Exhibit "C," and we manufactured a few of

that character w^ith an axial opening through the pin

carrying the oil by a cross-drilled hole to the bear-

ing surface ; we manufactured blocks with an oiling

system of this character as far back as 1906 or 1907

;

am not familiar with an extension or barrel on the

elbow as evidenced by Defendant's Exhibit "D";

have manufactured block sides, with annular re-

cesses so as to give a long hub or bearing place, since

1905 or 1906, and I designed and made a 16-inch

over-head trip-line block of that description; these

different makes of blocks were sold on the open mar-

ket and used in the logging camps in this section

of the country; this type of logging block with a

shouldered pin and the elbow oil reservoir, hole in

the pin, recesses in the sides, and hubs extending into

the recesses, were not common at first but after I
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got mine out, became very common during the latter

part of 1907 ; the shouldered pin similar to Defend-

ant 's Exhibit "E" was a common method of con-

struction since 1903 ; the Bouse block came on a few

years later.

UPON CROSS EXAMINATION:
My patent of May 17, 1904, had no reference to

long or short bearings and did not show in com-

bination an interior oil chamber in one of the sides

of the block; none of the blocks to which I have re-

ferred had an interior oil chamber in the side of the

block; they all worked with hard grease or heavy

oil.

UPON RE-DIRECT EXAMINATION:
Heavy oil was used in the elbow reservoir when

I was in business.

TESTIMONY OF JAMES J. GEARY, called as a

witness on behalf of the defendant

:

My residence is at Klatskanie, Oregon, occupation

blacksmithing since 1888 with particular reference

to the construction of logging blocks; made logging

blocks off and on since 1888 and have had practical

experience as a logger in the woods and as a logger's

blacksmith. I have seen the logging block shown in

Defendant's Exhibit "M," and know its construc-

tion; don't know as I saw it as early as January,

1908, but along about 1908, 1909 or 1910, somewhere

in there. I recall the dust-proof feature, the recesses

in the sides in which the long hub fitted, an oil
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chamber in the center of the pin, and the hole lead-

ing from the oil chamber to the bearing surface of

the pin.

"MR. GARY: I would like to assist in sav-

ing a little time if we could; undoubtedly they
are old in the art, long pin and long sheaves,

and annular recesses in the sides of the blocks

are old.

''MR. MCCARTHY: If counsel will stipu-

late that blocks with long bearing pins, annular
recesses in the sides, in which the hubs fit, with
an oil chamber extending through to the bearing
surface of the pin, it will save considerable time
in connection with this matter.

"MR. GARY: We admit, of course. You
can find these old elements in the prior art.

'

'COURT : You admit they were in use prior
to your invention?

"MR. PECK: We admit the separate fea-

tures but don't admit the combination feature,

those you have named. We don't admit any oil

chamber in the side, or the cheek, before that."

(Transcript of Testimony, pages 138 and 139.)

The placing of a connecting member between the

two spanners of the line guard so as to form the let-

ter "H" is a matter which would suggest itself to

me as a mere matter of convenience in the making of

these parts for assembling; I am familiar with the

style of block and oiling system as shown in De-

fendant's Exhibit "C," and have made several such

blocks; have known the elbow oil cup since 1903;

blocks similar to Exhibit "C" were used to some

extent, not by everybody but in several camps that
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I know of; have made blocks with the extensions on

the elbow similar to Defendant's Exhibit "D"; we

filled the extension with waste and used heavy ma-

chine oil; the purpose of adding the extension was

to make more oil capacity; I made blocks of this

character since 1903; it was quite conmion to hang

a block up and put one of these extensions on, fill

it with waste and oil, and there it was supposed to

hang up, off the ground, as side blocks.

UPON CROSS EXAMINATION:
"Q. Any of these blocks which you have de-

scribed, was the oil chamber contained in the side of

the pulley? Was it an interior oil chamber in the

side of the pulley?

"A. No."

UPON RE-DIRECT EXAMINATION:
A logging block of the type of Defendant's Ex-

hibit "D" is as practicable as any other style of

block for the i^urpose of furnishing lubrication for

the bearing as long as the reservoir remains in shape

;

the reservoir does not often get knocked off.

UPON RE-CROSS EXAMINATION:

The block with the extension elbow could be used

as a trip-line block; it could not be used as a head

block; this extension elbow block would not be a

modern block for use in modern logging; there was

no interior oil chamber in the side of the block in

Defendant's Exhibit "M."
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TESTIMONY OF F. B. MALLOEY, recalled as a

witness on behalf of the defendant:

"Q. Mr, Mallory, this forenoon counsel for the

plaintiff requested you to furnish certain additional

evidence ; one was with reference to an order for the

Gilchrist block and what became of it, I believe ; have

you that information now"?

*'A. I have, yes.

"Q. Please state.

"A. In our catalogue No. 5 we illustrate some

Gilchrist blocks from some cuts that he had fur-

nished us or authorized us at that time, and in an

order received from the Pelican Bay Lumber Com-

pany under their date of October 28, 1913, we re-

ceived an order for a trijo-line block figure 410 No.

413, 12 by 1 1-4 sheave, which corresponds with cat-

alogue number and figure number we use for the

Gilchrist block; that order was written up and all

of it was shipped the 1st of October, with the ex-

ception of the block ; the block evidently having been

ordered from the Willapa Harbor Iron Works by

telegram that day, and showing shipment to the Pel-

ican Bay Lumber Company under invoice dated No-

vember 5 as a back order.

''Q. Now, is that the block which was referred to

in order which you sent to Gilchrist which has been

referred to in testimony this morning?

''A. It was.

''Q. Who was sold the block *?

"A. Sold to Pelican Bay Lumber ComjDany, Kla-

math Falls, Oregon.
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*'Q. And shipped within what time after the re-

ceipt of the block"?

''A. Shipped within a day or so; probably the

same day the block arrived. The orders are here, and

the orignial request from the Pelican Bay Lumber

Company.

MR. McCarthy : We don't care to destroy
our records, but are willing to substitute a copy.

"Q. Have you a copy of this ?

''A. I have not.

MR. MCCARTHY: We are willing for you
to examine this and will substitute copies if you
wish them.

MR. PECK : We don't care anything about it.

''Q. What else was it?

"A. They wanted to know about an order we sold

last week for an extension reservoir.

"Q. Oh, yes, have you a copy of that order with

you'?

"A. Yes. Sold to Pullian and Rice, Klatskanie,

Oregon, one only number 74 Mallory Loading Block

with 8-inch pipe extension. There is the order date

of the duplicate.

"Q. Was that the same block which is represent-

ed here on defendant's Exhibit D?
"A. No, that is not the same block; it is a block

that is made with a larger sheave for loading pur-

poses, but the oil cup that was employed on this

block is the same in design as the one in that ex-

hibit.
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"Q. And the extension pipe?

^'A. The extension pipe.

(Transcript of Testimony, pages 144-5.)

UPON CROSS EXAMINATION:
I had the drawings of a cross section of the Gil-

christ block as shown on page 24 of my catalogue

No. 5 in my possession in 1913 ; they were dramngs
that had been furnished by Mr. Gilchrist for the

purpose of illustrating my catalogue; these draw-

ings show all information connected with the Gil-

christ blocks which I could have obtained if I had

taken the block down.

TESTIMONY OF CHARLES B. HIRSCH-
BEUHL, called as a witness on behalf of the

defendant

:

My occupation is running the machine shop of the

Clarke County Iron Works of which I am the prin-

cipal stockholder; machinist by trade and have had

practical experience for 40 years ; have been engaged

as a machinist in this part of the country for 32

years and have conducted the business of Clarke

County Iron Works since 1910, prior to that time,

for about two years, was with the Columbia Steel

Works; have had experience in the machining of

logging blocks since August, 1907 ; I do the machine

work on the logging blocks of the defendant and

since 1911 I have done such work. I recall the cir-

cumstances of making a logging block for F. B. Mai-
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lory with an oil reservoir in the sides, I guess in

1914—might have been the latter part of 1913.

*'Q. Did. you have any drawings to aid or assist

you in the making of that block?

''A. No.
'

' Q. Will you kindly explain to the court just how

that oil reservoir block was developed and from what

information you started and how you completed it?

"A. Well, Mr. Mallory, he was anxious to get a

block with an oil reservoir side, so he used to come

over. Of course, he was a large customer of ours

and he always had lots of work done at the shops,

so Sunday morning was a convenient time for him

to come over and talk matters over, so we were talk-

ing over this block one time and he asked me if

there couldn't be a way devised without much ex-

pense and without too radical a change to make an

oil block—an oil side—a block side with an oil reser-

voir. So it happened that we were walking through

the shop and we just noticed this block side here.

''Q. What are you referring to?

"A. This 106 block side.

"Q. Is that a block side of the F. B. Mallory con-

struction ?

**A. Yes, sir.

"Q. Is that a regular stock side that was used at

that time ?

"A. Yes. So whether he suggested or I did, I

don't remember, but anyhow, we thought of raising

these ribs up, and curving the thing up, and coring a

channel in towards the pin so the oil this would con-
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tain would flow towards the pin. That is how that

came about.

"Q. You referred to raising the ribs that extend

from the hub to the lugs at the upper part of the

shell?

"A. No, to raise this from here; make it deeper.

"Q. That is what I mean. But in referring to

the ribs, you referred to these ribs which extend from

the hub to the lugs on the shell ?

"A. Yes, sir.

"Q. The idea was to make these ribs deeper?

"A. Yes, sir.

''Q. And cover them over?

"A. Yes, sir.

"Q. So that you formed a reservoir?

"A. Yes, sir.

"Q. Did anybody else aid or assist you in any

way to the completion of that work?

^'A. No.

"Q. That is all your own planning?

"A. Yes."

(Transcript of Testimony, pages 148 and 149.)

I thought we were the first to design this style of

a block; practically from the beginning I manufac-

tured blocks with an elbow on the end of the pin

similar to Defendant's Exhibit "C"; also similar to

Defendant's Exhibit "B," but couldn't say just how

far back that went.

The development of the Mallory block required no

more than ordinary mechanical ability ; I do not claim
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to be an inventor and have no particular bent along

the line of invention any more than any person who
runs into difficulties and tries to overcome them.

UPON CROSS EXAMINATION:
MR. GARY: The business relations between

you and the Mallory Company have been pretty
close, haven't they?

''A. Pretty close.

^'Q. Mr. Mallory suggested to you, didn't he,

that he wanted a block with an oil reservoir"?

"A. Yes, sir.

*'Q. You didn't think of it yourself?

"A. No.
'

' Q. Then you discussed with him ways and means

of doing it ?

''A. Yes.

"Q. Will you say it wasn't Mr. Mallory who told

you how to do it?

"A. Yes, I will say that

—

*'Q. Did you talk it over together?

"A. Yes; I couldn't say who suggested that way;

whether it was him or myself.

"Q. You won't say it was not?
*

'A. No, I wouldn 't say it wasn 't.
'

'

(Transcript of Testimony, page 151.)

I never saw a Gilchrist block side prior to the time

'Tmade the first Mallory block side; the first conver-

sation with Mr. Mallory was probably in the fall of

1913 ; as soon as we talked the matter over and settled
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about the way we would proceed, he gave me an order
to make a block side and we made the first block sidem February, 1914.

The block side referred to by witness Hirschbeuhl
was mtroduced in evidence and marked "Defendant's
Exhibit I.

'

'
Defendant then introduced certain pat-

ents which were marked as follows

:

Tj^S^^!^ ^T^^^fc.^^^^^''^
^^^^^^ ^'950, issued to C.

United States Letters Patent 115,248, issued to

i^h'b'lt^^l.''^'^
''' ''''• ^^^^^^ defendant's

United States Letters Patent 189,773, issued to J.

S™L.^^"^^ '''''''• ^--ked^.g.plai^ntr.

w^M ^"^"^

^^^^^r
^^^^^""^ ^^^^^^ 241,703, issued to J.

™7mm. ''''"'''''''• ^-^^^^§m^m^
UnitM States Letters Patent 304,103, issued to J.

;S: ;iif'^^^J''?^
^"§""^^ ^6, 1884. Marked 9^m^^mtrf^. ?o Exhibit -NN.''

United States Letters Patent 390,341, issued to A.

KxhM^'-OO '" ^'
^^^^' ^^'^'^ ^mplainani lu

United States Letters Patent 492,550, issued to T.^ Ex^J^iv'p^^^^^
''' '"''- ^^^^^^Cf^*^^

United States Letters Patent 513,067, issued to J.K. Labadie January 16, 1894. Marked ^ ^-^
«**JB.Exhibit-QQ.'' Defe™?if?f

United States Letters Patent 520,973, issued to E.

E;^^^' ''' ''''' Marked
^j^j^,^^nt^

United States Letters Patent 610,172, issued to I.
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United States Letters Patent 644,729, issued to W.
W. Bouse March 6, 1900. Marked ^opp laiiaaMt'c

Exliibit "TT."-

United States Letters Patent 699,518, issued to E.

B. Hammond May 6,1902. Marked rnmjij'iiTinnt^-

Exhibit "UU." '
itle.can.;^

United States Letters Patent 760,944, issued to G.

Aeobian May 24, 1904. Marked fleuiplainaiit '^ Ex-
hibit -VV." T^^^^i^T"

United States Letters Patent 765,475, issued to J.

E. Gilchrist, the complainant in this suit, July 19,

1904. Marked iSiuniiaiianUfe Exhibit ''WW."
United States tetters latent 769,998, issued to A.

D. Foote September 18, 1904. Marked ijo^iiulam^

aft^VExhibit "XX." -Lt.errcants

United States Letters Patent 779,437, issued to G.

Nettle January 10, 1905. Marked gopiJJJaiigiant-^

Exhibit "YY."
United States Letters Patent 780,280, issued to

Herbert Gilley January 17, 1905. Marked e^WM^

H^WP^ Exhibit "ZZ." refer. c'ant's

liiled ^States Letters Patent 786,790, issued to G.

W. King, H. J. Barnhart, and C. D. King April 4,

1905. Marked (^j^ip],Liij^iuiL iL Exhibit " 3A.

"

United States Uetiers latent 806,562, issued to

Andrew Opesal December 5, 1905. Marked 6wtt-

w^tMuailt;^ Exhibit "3B."

^"UmM States Letters Patent 823,231, issued to A.

B. Tarbox June 12, 1906. Marked g^;^gfy^nt ^o

Exhibit "3C."
United States Letters Patent 844,159, issued to

Enoch Ludford February 12, 1907. Marked Qem^
Ult^m^„il[^ Exhibit "3D."
t^mfed ^States Letters Patent 845,041, issued to

Andrew Opesal February 19, 1907. Marked ,%«*-

]ila.iMfft^fUi Exhibit "3E."
cie. .c.r.i

United States Letters Patent 847,955, issued to

J. N. Lindsay March 19, 1907. Marked^
a*i«iPExhibit "3F." ^^^^'
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w^i TT^^^^'^f
^''^^^^^ ^^^ent 869,422, issued toWi liam H. Corbett October 29, 1907. Marked^

j
l^i^nl^ Exhibit -3G." "^ ^^*^

BennetfW^^^''
Letters Patent 876,176, issued to±5ennett W. Hammond January 7, 1908 Marked

%P^^*!^^ Exhibit -3H."
^"^

TTnitecf states Letters Patent No. 880,805, issued
to James Mattson March 3, 1908. Marked GeS^^^;WT^Exhibit"3L"

'"''"^'^ ^^^^

Finled^tates Lett^ers Patent No. 898,121, issued to^ eS'^11?^'!^ '' ''''' Marked^^
United States Letters Patent 942,274, issued to E

United States Letters Patent 964,284, issued to J.

ixMbi^^^^^^^^ ''' ''''' ^^^^^^ Pmfm^
United States Letters Patent 973,177, issued to S.

^Q^T^T' T,^^'^ r^ ^- McCready October 18,
1910. Marked eaniglginjinr^^ Exhibit ^

' 3M.

"

United States Letters Patent 984,141, issued to J.

T ?'''S^'
^""^^^^ ^^- '712-1893-issued to David

John Morgan and William Guy Nixon. Marked
V^^l^laiiiai^fe Exhibit "3-0."

_^
l^riffsli tetters Patent 5657-1896-issued to Jens

Christian Wurtzen Kjelgaard. Marked ,6^iBlftifi^
ae4^ Exhibit '

' 3P. '

'

reTerfl^rs

British Letters Patent No. 4127—1901—Series is-

^^"'^^•i^.TloTf,^
^^^^ ^•^"^- Marked ffompkiiiantV

Exhibit "3Q." refejdant'fl
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TESTIMONY OF HENRY L. REYNOLDS, called

as a witness on behalf of the defendant

:

My residence is Seattle, Washington, occupation,

patent attorney and patent expert ; established an of-

fice in Seattle in 1891 as patent attorney and have

practiced there since, except for a period of eight

years when I was engaged in practice as a patent at-

torney in New York City, being associated witli Munn
and Company and with Gifford and Bull; gradu-

ated from the University of Illinois in a course of

mechanical engineering ; then for a period of one and

one-half years was employed as draftsman and de-

signer in shops in the East; then received appoint-

ment as Assistant Examiner in the United States

Patent Office at Washington, D. C, holding such

position for two and one-half to three years, being

assigned to the division of the Patent Office handling

patents of a mechanical nature.

Referring to Claim 1 of Gilchrist Patent No. 977,-

613, 1 would first call attention to the British Patent

to Morgan of January 12, 1893, No. 712.

"A. In comparing Morgan's patent with the

terms of claim 1 of the Gilchrist patent 977,613 I

find every element of the claim in the Morgan pat-

ent in a similar type of construction, working and

functioning in a similar way to secure a similar if

not identical result. In fact, the resemblance be-

tween the two is unusually near and apt.

Q. Now, I will ask you, Mr. Reynolds, from your

experience in the patent office, what you would say
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would have been done as to claim No. 1, had the

Morgan patent been called to the attention of the

Patent Office or the Examiner I

MR. GARY : We have file wrapper showing
just what was done in the Patent Office.

COURT : That would be the best evidence.

MR. McCarthy : The file wrapper doesn't

show. You don't claim it shows the Morgan Pat-
ent cited?

MR. CARY: It shows what the Patent Of-
fice did, and if the Patent Office looked over
the prior patents and came to the conclusion the

Morgan was not an anticipation, it wouldn't cite

it and it wasn't cited.

Q. Is such the case, Mr. Reynolds?

A. If they had seen it, they would i3robably have

cited it. It happens often that they overlook things

of that sort. The examiners in the Patent Office are

human. They miss things at times, and I have known

lots of cases where references existed in the Patent

Office and were not found by the examiners at the

time of handling the case, and which later have de-

veloped and have been sufficient to annul the patent.

Q. Can you conceive of such a claim as claim I of

the Gilchrist patent having been allowed, if the Pat-

ent Office's attention had been directed to the Mor-

gan Patent?

MR. PECK: Objected to as incompetent, ir-

relevant and immaterial.

COURT : I don't think his opinion as to what
the Patent Office would do or would not do is a

circiunstance.

MR. CARY : The Patent office records show
what it did.
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MR. McCarthy : it doesn't show the Mor-
gan Patent.

COURT: You might just as well inquire

what the Supreme Court would have done had
certain evidence been presented. What we want
to know is whether or not this is a patentable
invention.

(Transcript of Testimony, pages 163-164.)

UPON CROSS EXAMINATION:
The interior oil chamber of the Morgan patent is

indicated by the figure "J" prime, and is formed

by riveting on a plate which has been cupped and

flanged out; the oil cup of the Morgan patent is

integral with the side in that it is fixed and not

removable, although riveted to the side; would be

practical construction if a tight joint is secured.

"Q. Is that suitable to modern logging ? Would

that last in the woods today "? A flimsy structure of

that kind?

''A. I don't wish to try to qualify as an expert

in logging matters and I think I had better not pass

on that question.
'

'

I can make a block of the type of the Morgan block

which would be successful in the woods.

UPON RE-DIRECT EXAMINATION:
Steam boilers are riveted and subjected to a pres-

sure of 600 pounds ; the Morgan patent describes the

construction of the oil cup, and under the usual li-

cense given any inventor he could make that an inte-

gral cast construction if he saw fit and still be the
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same thing from the standpoint of a patent ; the side

of the Gilchrist patent would fall within the claims

as described in the Morgan patent; the construction

would also fall within the terms of the claim of the

Gilchrist patent as well ; from a patent standpoint the

construction of either the Gilchrist Block or the Mor-

gan Block could be read into the claims of either the

Gilchrist patent or the Morgan patent and from a

patent standpoint the two are the same."

I have considered the Ludford patent No. 844,159,

and I find that one of the sides of the x)ulley block de-

scribed in the Ludford patent is provided with an in-

terior oil chamber having an inlet near the top as ex-

pressed in the Gilchrist patent; the Ludford patent

also has a bearing pin terminally mounted in the side

but this bearing pin has no axial opening communi-

cating with the chamber and extending through the

side wall of the pin ; it has been pointed out that the

interior oil chamber of the Morgan patent is formed

by an attached plate. The Ludford patent shows a

similar chamber for a similar purpose located in a

similar place but integrally cast, and in view of the

state of the art as shown by Ludford there would be

no invention in the use of the Ludford type of con-

struction in making the oil chambers of the Morgan

block. It is there suggested—part of the prior art to

which everybody has access.

UPON RE-CROSS EXAMINATION:
The Ludford patent does not show an axial bore

in the shaft nor a sheave rotating on a pin ; the pin
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rotates on a sheave with two borings on each side

and to that extent it does not operate in the same

way as the Gilchrist pulley block.

UPON RE-DIRECT EXAMINATION:
Defendant's Exhibit "FF" correctly shows the

construction under the Ludford patent.

The Labadie patent No. 513,067 is of a trolley wheel

and a manner of oiling the same.

^'A. In explanation of this I would say that there

is what is known as a harp on the trolley wheel, mean-

ing a yoke, or the two arms between which the wheel

is mounted, represented by the reference character A,

and as shown in the drawing, these are made hollow

so as to serve as an oil chamber; there is a small

chamber, E, located in the head of this harp, so that

when the trolley is in working position it will be above

the pin upon which it turns. This small chamber

communicates with the large chamber, D, by a small

passage, a. The small chamber communicates with

the pin receiving bearing by a small passage, e. The

trolley axle is shown in figure 1 as being bored

axially and then crosswise, so as to distribute the oil

to the trolley wheel. The ends of this pin, H, of the

Labadie patent are screwed into the sides of the harp.

These sides correspond to the side pieces of a sheave

wheel—of a block. Now, in applying claim 1 of the

Gilchrist patent, 977,613, to this : This claim reads

'a pulley block consisting of sides.' These are found

in the Labadie patent, consisting of two parts, AA.

'One of which is provided with interior oil chamber.'
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Both of the sides of the Labadie patent are pro-

vided with interior oil chambers. Also they have an
inlet adjacent to the top of the block. The filling

inlet in the Labadie patent is the inlet i.

"Q. See that cap on that inlet?

"A. I think it is intended for O ; is evidently used

to close that. There is a bearing pin terminally

mounted in the sides ; in fact it is mounted identically

in the same way as in the Gilchrist patent, that is, by

screwing into the sides. It also has an axial opening

communicating with the chamber and extending

through the side wall of the pin, that is by the cross

bores. There is also a sheave journaled for rotation

upon the pin between the sides. In other words I

find in the Labadie jjatent every element of claim 1

of the Gilchrist patent, the construction being very

closely resembling to it and in some cases identical.

The parts operate in the same way and they secure

the same results."

(Transcript of Testimony, pages 172 and 173.)

UPON CROSS EXAMINATION:
The pin does not connect directly with the cham-

ber as specified in the Gilchrist patent, but is con-

nected indirectly; the oil feeds automatically to the

bearing in a manner that is identical to that in Gil-

christ; the Labadie patent specifies two chambers.

The oil flows from the large chamber into the small

chamber only when the trolley is pulled down at the

end of the line, at which time it is presumed that a

sufficient quantity of oil will flow into the smaller
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chamber to supply the trolley well for the ensuing

trip ; I don 't say that this is a suitable combination

for a logging block; I said that I found all the ele-

ments of the Gilchrist patent in the Labadie device

;

''Q. Well, the bearing pin terminally mounted

in the sides does not penetrate the wall of the oil

chamber, does it?

'^A. It has a direct connection with it.

" Q. That is an additional element then ; it doesn 't

connect directly with the oil reservoir?

"A. Well, yes, that opening e is an extension of

the chamber E. There is nothing to restrain the

flow of oil between the two.

"Q. How many oil chambers has that combina-

tion got ?

"A. There are two oil chambers in each side.

"Q. And the pin connecting directly with either

of them?

"A. Yes, through the bore e.

"Q. Through an additional duct then?

"A. Well, that is nothing but an extension of the

other chamber.
'

' Q. That is all ; that is an additional element ?

"A. No, I wouldn't say an additional element by

any means. It is an extension of the oil chamber.

"Q. There are three oil chambers; that is the

point I want to bring out.

(Transcript of Testimony, pages 174-5.)
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UPON EE-DIRECT EXAMINATION:
Referring to page 2 of the specifications of the

Labadie patent, lines 4 to 8 inclusive, I find that the

construction resembles even more closely the Gilcrist

construction, in the construction there provided for

the use of a single oil chamber in each side.

In the Tousley patent No. 520,973 the oil reservoir

is in the wheel instead of in the sides ; side pieces of

the frame are shown as slightly cupped and fitting

snugly over the bosses or central hubs of the well in

a manner which very closely resembles that shown in

the Mallory sheaves.

UPON CROSS EXAMINATION:
In the Tousley patent there is no interior oil cham-

ber nor axial opening in the pin; the pin is screwed

into the side by threading in exactly the form of the

Gilchrist and others.

UPON RE-DIRECT EXAMINATION:
In the Bouse joatent No. 644,729, the oil reservoir

is in the pin connected with the surface of the pin

by radial bores; the pin is shouldered and threads

into the sides, the sheave turns on the pin and the

piston with a spring forces the lubrication to the

bearing.

UPON CROSS EXAMINATION:
The Bouse block contains no interior reservoir in

the cheek or side of the pulley unless you consider the

pin an extension of the cheek, and I would hardly say

that.
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UPON RE-DIRECT EXAMINATION:
The Barnhart and King patent No. 756,790, is of a

construction closely resembling the Bouse block last

described.

The pertinence of Lindsay Patent No. 847,955

seems to be limited to the construction of the pin,

which is shouldered at each end and threaded to screw

into the sides; the oil reservoir of the sort designed

in Gilchrist 's claim 1 is not to be found in the Lindsay

patent; there is an oil duct or channel which is of

limited capacity in the sides communicating with the

pin, which is an interior oil chamber of very limited

capacity.

UPON CROSS EXAMINATION:
The function of this duct is to conduct the oil from

the oil can to the end of the pin sheave.

UPON RE-DIRECT EXAMINATION:
Lockfaw patent No. 964,284 has an oil chamber in

each side and has all the elements of claim 1 of the

Gilchrist patent, combined in the same way with con-

structions which are equivalent from a mechanical

standpoint to operate in the same way and secure

the same result ; changing the proportion of the ele-

ments of the claim is the privilege of the patentee at

any time without departing from the protection given

by the claims.
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UPON CROSS EXAMINATION:
Whether the Lockfaw reservoir was designed to

hold oil, it will accomplish that purpose, the size of

the reservoir being only a question of degree; the

purpose without doubt was to provide a storage ca-

pacity enough to supply oil for some little time. '

'

UPON RE-DIRECT EXAMINATION:
"Q. Now, will you compare claim 4 with the

Morgan patent and state which of the elements of

claim 4 are met by the Morgan patent ?

"A. Well, the first element, namely, the i^arallel

sides are found in the Morgan jDatent. So far as the

annular recesses in their adjacent faces, they are not

found in the Morgan patent. The inner faces

—

"Q. Now, before jDroceeding further, Mr. Reyn-

olds, and taking up the annular recesses in the sides

:

In view of the previous condition of the art as shown

by the exhibits and files here, what would you say

as to the date of the earliest annular recesses in the

sides ?

MR. CARY : One minute—he is taking them
up separately; this is a combination claim; we
have already admitted that is old.

COURT: You have admitted pulleys were
made prior to the patent.

MR. CARY: He should take the picture of

the whole combination which is a separate and
patentable thing.

COURT: If it involves invention.
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MR. MCCARTHY: The question is, whether
it is a combination or an aggregation ; if it is a
mere aggregation, why, it is not entitled to the
dignity of a patent.

MR. GARY: Good enough for him to copy,
and copy extensively.

MR. McCarthy : I think that should be
stricken from the records.

GOURT: I think it should be stricken; he
had a right to copy it if it was not patentable.

MR. MCCARTHY: Now, probably we can
save time by going through these different ele-

ments and seeing how far these are admitted
again.

MR. GARY : I think you had better proceed
with the examination.

MR. McCarthy : I might be able to shorten
it ; are you will to admit that pulley blocks con-

sisting of parallel sides having annular recesses

in their adjacent faces are old'?

MR. GARY: We admit that.

MR. McCarthy : Existed in the prior art

prior to the application of Gilchrist ; and in view
of the Morgan patent, what will you say with
reference to the block having a chamber with an
inlet adjacent to the top?

MR. GARY: Let him compare the Morgan
patent and the Gilchrist claim.

MR. MCCARTHY: You said you admitted
some of this; I wanted to see if you admitted
it all.

MR. PECK: We haven't admitted the oil

chamber is old in the art.

MR. MCCARTHY: Not even now.

MR. PECK : No, sir ; absolutely not.
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"Q. I will ask you then to proceed with the com-

parison, Mr. Reynolds.

"A. As I have said, the Morgan patent does not

have the recesses in the sides of the faces similar to

the recesses that are named in claim 4 of the Gil-

christ. It does have, however, the next element,

which is one of the sides being provided with an

interior oil chamber, and this oil chamber has an

inlet adjacent to the top of the block. It also has

the next element, a bearing pin terminally threaded

to engage the sides in the recessed portion thereof.

This pin also has an axial opening communicating

with the chamber and extending through the side wall

of the pin. There is also the next element, namely,

a sheave journaled for rotation upon the pin, and

having oppositely disposed bosses. However, they

do not fit anti-frictionally in the recesses, because

there are no recesses there. The pin, however, has

shoulders to engage the sides to prevent the same

from binding upon the sheave. It does have a top

removably connecting the sides above the sheave.

''Q. By referring to the specifications of the Gil-

christ patent, what do the specifications indicate are

the purposes of the annular recesses in the sides?

And the sheave with the hubs fitting closely, but

anti-frictionally therein? With shoulders on?

"A. To keep dirt and dust away from the bear-

ings.

''Q. I will now call your attention to the Morgan

patent, and direct your attention especially to the



F. B. MALLORY COMPANY 113

washer and felt shown upon the axle of the Morgan
patent ?

"A. There is a ring of felt which is retained by

a washer at each side of the sheave ; the purpose of

this is to hold the oil in and prevent the dirt from

getting in.

"Q. Does that act for the same,—perform the

same function as shoulders in the Gilchrist patent?

"A. Its purpose is the same and it acts in the

same manner. The appearance of the construction,

however, is a little different.

"Q. And it is provided with means to prevent

the binding of the sides upon the sheaves, is it not?

''A. Yes, one end of the i^in is threaded and

screws into one of the sides. The other end of the

pin is provided with a head making of it a bolt. This

head is outside of the other side. It is, however, se-

cured against movement lengthwise of the pin, which

is the function of the threading and shouldering of

the other pin, by means of cap D, which is secured

over the head and binds down upon it thus prevent-

ing movement of the pin lengthwise of itself, and

preventing the two sides of the sheave from moving

towards each other.

'*Q. Does this form the mechanical equivalent of

the thread and shoulder on the pin in the Gilchrist

patent ?

"A. I would say it formed a full mechanical

equivalent. It was common in this art to provide

pins of this character with a shoulder and a nut on
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the outside so as to clamp the sides between the nut

and the shoulder. Another equivalent.

"Q. And in the Morgan patent, has it a top re-

movably connected with the sides?

"A. It has a top but the connection with the sides

in the Morgan patent does not contemplate ready

removal or disconnection. In other words, it is by

a rivet instead of by a pin which is easily removable.
'

' Q. Does the matter of a top removably connected

with the sides in any way affect the function of the

oil chamber or the communication of the oil to the

axle?

''A. The function of the top being removable is

something which is entirely foreign to the function

of lubricating the sheave, in other words, there is

absolutely no connection between the two, of such a

manner as is considered in the patent. In other

words, the lubricating mechanism described might be

used with or without the top, or with a top whether

easily disconnected or fixed. And similarly, a top

can be used of that type whether or not any lubrica-

tion or whatever kind of lubrication. In other

words, I would say that claim was an aggregation and

not a combination."

{Transcript of Testimony, pages 184-9.)

UPON CROSS EXAMINATION:
The Morgan patent has the equivalent of a bear-

ing pin terminally threaded at both ends; strictly

speaking, the pin of the Morgan patent has no shoul-
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ders, but it has threads which are in themselves

shoulders; the only shoulder of a Morgan pin is the

shoulder formed by the threads; such shoulder per-

forms the same function as the shoulder of the Gil-

christ claim ; there is no shoulder on the Morgan pin

except the shoulder formed by the threads, which is

the mechanical equivalent of the Gilchrist shoulder;

the Morgan patent has no hinge connecting the top

such as is described in the Gilchrist construction.

UPON EE-DIRECT EXAMINATION:
I see no connection whatever between the flow of

oil and the top of the sheave, nor between the flow

of oil and the shoulder on the axial pin, nor between

the flow of oil and the annular recesses of the sides

of the block.

Labadie patent No. 513,067 contains all the ele-

ments of claim 4 of Gilchrist No. 977,613, except the

removable top.

UPON CROSS EXAMINATION:
The annular recesses specified in claim 4 Gilchrist

are formed in the Labadie patent by the flanges "m,"

which extend at right angles outwardly from the

inner wall of the side ; the recess of the Labadie and

Gilchrist patents are identical in function and pur-

pose; the Labadie recess does not enable one to get

a longer hub nor do I regard that the recess of the

Gilchrist patent enables one to make any longer hub

or any longer pin ; the removable top of the Labadie

patent is the collar "C" which connects the shanks
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or ends of the sides and is not the same construction

as Gilchrist, but it does connect the sides together and

forms the means by which the device as a whole is

connected with the object by which it is supported.

The top "C" of Labadie serves to hold the two sides

in fixed relation to each other, and I don't suppose

it would be pratical to use that construction in a

logging block—it would have to be designed differ-

ently.

UPON RE-DIRECT EXAMINATION:
Patent No. 115,248 issued to Henry Smith, May

23, 1871, si:>ecifies a pulley block consisting of sides

with an oil reservoir in a sheave, bearing pin termi-

nally mounted in the sides, a solid pin and a sheave

journaled for rotation upon the pin.

UPON CROSS EXAMINATION:
There is no interior oil chamber in the side nor

axial opening in the pin communicating with the

chamber.

UPON RE-DIRECT EXAMINATION:
Patent No. 390,341, issued to A. E. Brown October

2, 1888, shows the development of the art of lubricat-

ing the pin and of protecting it from dirt. It has an

oil reservoir located in the sides of the pin in a po-

sition co-axial with the axis, outside of the ends of

the pin in the shell forming the side of the sheave;

the pin is not bored for oil passages.
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UPON CROSS EXAMINATION:
The oil chamber is in a part of the sheave, in the

hub part; the reservoir is a grease cup in which oil

could be used; the pin has no axial opening for a

passage of grease or oil.

UPON RE-DIRECT EXAMINATION:
The Bouse patent No. 644,729 meets the elements

of claim 1 of Gilchrist, except that the oil reservoir

is not in the side but is in the enlarged axial bore

of the pin.

UPON CROSS EXAMINATION:
The Bouse pin has shoulders and threads the same

as the Gilchrist, and is different only that the central

axial bore has been enlarged for use as a reservoir.

UPON DIRECT EXAMINATION:
The Gilchrist patent No. 765,475, issued to the com-

plainant in 1904, has an oil reservoir and a sheave;

meets the elements of claim 1 of Gilchrist No. 977,-

613 as to the shouldered pin, as to parallel sides and

as to a sheave journaled for rotation upon the pin

between the sides.

UPON CROSS EXAMINATION:
I don't consider that Gilchrist No. 765,475 of 1904

meets fully the terms of the claims as a combination

of Gilchrist No. 977,613.
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UPON RE-DIRECT EXAMINATION:
The patent to Gilley No. 780,280 is a slightly dif-

ferent type of construction ; it discloses oil reservoirs

or chambers in each of the sides; the opening of the

Gilley chamber is at the upper side of the chamber;

the Gilley chamber is shown as being either integral

with or attached to the side, the bearing pins being

terminally mounted in the side ; the bearing pin has

no axial opening communicating with the chamber;

the Gilley patent shows the attached chamber and

the integral chamber as being interchangeable and

equivalent in construction.

Looking at the patent drawings of Gilchrist No.

977,613, the oil chamber is shown to project beyond

the plane of the natural side; looking at complain-

ant's Exhibit "A," the oil chamber appears to be

exterior to the plane of the sides ; looking at the

ribbed section of Comjilainant 's Exhibit 8, it shows

two iDrojecting flanges, which if covered by a plate

would result in an oil chamber; that plate might be

an attached j)late as shown in Morgan or it might

be formed in the making of casting and if the depth

of it was not considered sufficient as it is now, it

would be an easy matter to make variations at the

sides projecting a little bit more.

Changes in dimension do not amount to an inven-

tion; considering line 58 of Gilchrist No. 977,613,

would indicate that the construction has been added

to the side in order to get space to form a chamber

;

any mechanic having a block provided with an elbow



F. B. MALLORY COMPANY 119

grease cup or a block of that kind having an exten-

sion which has been referred to as the stove-pipe

form, and also a block having the side constructed

in accordance with the side of the Gilchrist block just

referred to which does not contain the oil reservoir,

should be able to devise the type of oil reservoir which

has been used and shown by Gilchrist in patent No.

977,613. In other words, the provision of the par-

ticular type of construction of oil reservoir shown

in this patent is nothing more nor less than mechani-

cal skill in view of the prior art as shown by pre-

vious blocks ; in fact, the skill required for that would

be only ordinary.

UPON CROSS EXAMINATION:
The Gilley patent has no axial opening in the pin

and therefore does not with exactness cover all of

the elements of claim 1 of Gilchrist; the Gilley oil

chamber is the same as the Gilchrist chamber, ex-

cept that it has not been extended up quite so far

and is not closed at the top; nor does the sheave

rotate on a pin in the Gilley patent.

"Q. Prior to this case were you familiar mth
logging equipment and logging blocks ? * * *

"A. To a certain extent, yes; for several years

while in New York City I had all the patent appli-

cation work for the Lidgerwood Manufacturing Com-

pany and a part of that was in connection with this

sort of construction. Also this particular matter of

these two Gilchrist patents was called to my atten-

tion in connection with the question of infringement
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some time ago. I had. an investigation made and

wrote a report covering the question of infringement,

which report was dated April 14, 1919, and it is this

report which I now have in my hnd. This was done,

not for Mr. Mallory, but for a Seattle firm.

"Q. Yes, several have been getting rej^orts—ask-

ing for reports. Whom did you make this report for ?

MR. MCCARTHY: I object to that; this

man does not need to find out what is going on
with other people here in this trial.

MR. PECK : May it please the court, we have
a right to show this man's interest in the case.

This man has been on the stand arguing the case

from the time he first went on. We have a right

to show he is a retained attorney on behalf of

some other parties.

MR. McCarthy : You can ask the question
whether he is a retained attorney if you want to,

but you don't need to ask for whom he made
the report.

COURT: He can answer the question.

"A. Washington Iron Works.

"Q. The Washington Iron Works manufacture

logging blocks'?

"A. I believe so.

'

' Q. Did they ever receive a notice that Gilchrist

—

MR. MCCARTHY: Objected to as incompe-
tent, irrelevant and immaterial.

"A. I can't state as to that.

COURT : I don't think that is material. It

is material to ascertain what connection this

witness had with this patent, whether he is here
as an absolutely fair and unbiased expert, or
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whether he has been retained before by some-

body else.

MR. MCCARTHY: If your Honor please,

the notice/sent to the Washington Iron Works
and he said he made an investigation for them
in regard to this patent.

COURT : I know he said that but there is no
evidence why he did.

MR. McCarthy : No evidence here any no-

tice was sent to the Washington Iron Works. If

there is any evidence about it, it is nothing more
than the statement of counsel.

"Q. The Washington Iron Works asked you to

look up this Gilchrist patent and report on its val-

idity *?

"A. Report on whether or not certain construc-

tions were infringements.

"Q. And when you took the stand, of course you

had prior conviction as to the validity of this patent 1

"A. Whatever conviction I had in the matter was

based entirely upon the prior art of which I had

knowledge, and was not influenced in any kind of

way by any other consideration.

"Q. Wasn't it in the interest of the Washing-

ton Iron Works to show that the Gilchrist patent

was invalid ?

"A. Well, I don't know that I am competent to

say as to that. It might have been and it might not.

"Q. They manufacture pulley blocks, don't they,

of the same type?

"A. I don't know as to that.
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"Q. Did you ever see the block the Washington
Iron Works puts out—makes or manufactures'?

"A. I don't know that I have ever seen a block

put out by the Washington Iron Works. I think

possibly I may. I know this, that I have never gone

to the plant of the Washington Iron Works to see

any block nor have I gone to any other place to see

any blocks as having been made by the Washington

Iron Works.

"Q. Did you ever go to the Puget Sound Iron

& Steel Works to look at the patterns of the Gilchrist

block?

'A. No, never did.

Q. A couple of years ago ?

'A. No, never did. I was simply furnished with

a sketch and asked to base my search and render an

opinion upon that, and that is what was used, and

that alone.

'*Q. The information that you gather here now
will be of great interest and value to your client, the

Washington Iron Works, won't it? ?

'

' A. I don 't know as to that ; I don 't know whether

they are making such a block as that or not.

MR. PECK : May it please the court, in or-

der to keep the record straight, I want to offer

to show that at the same time that we served
notice upon the Mallory Company in prepara-
tion for this suit, we also served notice upon
the Washington Iron Works, and it was pur-
suant to that notice that witness was employed
to make search.

a

a
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MR. McCarthy : it is incompetent and ir-

relevant and ought not to be in the record at all.

COURT : I don 't think that is material. '

'

(Transcript of Testimony, pages 227, 228, 229 and
230.)

Have had no practical experience with the use of

logging blocks, except possibly a few times when I

have been about logging camps ; have never designed

any logging blocks ; have never taken out any patents

nor made any drawings of logging blocks ; as a sin-

gle patent the best reference meeting claim 1 is the

Morgan British Patent No. 712—1893.

UPON RE-DIRECT EXAMINATION:
Kjelgaard British Patent No. 5657—1896, has not

all the elements of claim 1 of the Gilchrist patent.

British Patent Dyne No. 41,927—1901, meets all

the specifications of claim 1 of the Gilchrist patent.

UPON CROSS EXAMINATION:
The oil chamber is attached to the sides in the

Dyne patent the same as in the Morgan patent; I

would not care to discuss the practicability of the

Dyne patent, that appears for itself.

UPON RE-DIRECT EXAMINATION:
I consider the Morgan reservoir as the absolute

mechanical equivalent of the Gilchrist reservoir.

Referring to Gilchrist patent No. 765,475, a remov-

able top, a pin terminally mounted in the sides, a

shouldered pin to engage the sides, a lubricating de-
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vice whereby lubrication is conducted to the pin, are

shown.

UPON CROSS EXAMINATION:
All of the elements of claim 4 of Gilchrist No.

977,613 are not shown in the prior Gilchrist patent

No. 765,475; there is no interior oil chamber in the

side, nor does the pin have an axial opening com-

municating with the oil chamber, nor are there re-

cesses in the sides nor bosses on the sheave.

UPON RE-DIRECT EXAMINATION:
Referring to Defendant's Exhibit "M," I find a

block with two parallel sides having bosses located

outwardly which gives the block a long bearing and

a long pin; this block also shows a dust guard or

protection of exactly the same character as that shown

in the Gilchrist patent; also is shown a removable

top; also a bearing pin containing an oil reservoir

formed by drilling through the pin with a cross bore

from the axial bore to the outer surface of the pin

;

also a pin terminally mounted in the side with a dust

cap projecting over the hub.

UPON CROSS EXAMINATION:
There is no oil chamber in the side.

UPON RE-DIRECT EXAMINATION:
I find in Barnhart and King patent No. 786,790

a pulley block consisting of parallel sides ; these sides

have no interior oil chamber ; it does have a bearing

pin terminally threaded to engage the sides in the
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recess portions thereof; the sides have recesses sim-

ilar to the recesses shown in the Gilchrist patent;

the pin has an axial opening with a cross bore com-

municating with the surface of the pin; it also has

a sheave journaled for rotation upon the pin with

oppositely disposed bosses attached to fit closely but

antifrictionally into the recesses; the pin has shoul-

ders engaging the sides to prevent the same from

binding the sheave; the block has a top removably

connecting the sides above the sheave. The point of

diversion from Gilchrist claim 4 and this patent is

the location of the oil reservoir which is within the

axial bore instead of in the side itself.

UPON CROSS EXAMINATION:
The top of the Barnhart and King block is not

hinged in the same way as the Gilchrist top and is

not the same identical structure. In order to put

the cable in the block, one would have to take the

block down or thread the cable through it, while in

the Gilchrist block one could take the pin out at one

end and let it swing on the other; I do find all the

elements in claim 4 of Gilchrist 977,613 in the Barn-

hart and King Patent 786,790, except the difference

as to the oil reservoir.

UPON RE-DIRECT EXAMINATION:
The Opsal patent No. 806,562 contains all the ele-

ments of claim 4 of Gilchrist No. 977,613, except the

annular recesses in the sides, the interior oil cham-

ber, and a bearing pin terminally mounted in the
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sides. In the Opsal patent No. 845,041 I find that

the oil arrangement is different than that of Gilchrist

in that the Opsal oil chamber is formed in the sleeve

or bushing placed in the sheave.

UPON CROSS EXAMINATION:
I do not find all the elements of claim 4 in the

Gilchrist patent No. 977,613 in the prior patent to

Opsal No. 845,041.

UPON RE-DIRECT EXAMINATION:
In the Hammond patent No. 876,176 I find all of

the elements of claim 4 of the Gilchrist patent ex-

cepting the feature of placing the oil reservoir in

the side of the plates; in view of the oil chamber of

the Morgan and Ludford patents it does not appear

to me that the addition or change in the Gilchrist

patent from the Hammond patent would be such as

would involve a new or patentable combination; the

placing of an oil reservoir in this way has been shown

in the art to be old and the thought of the need for

more oil would lead any person familiar with the art

to so place a reservoir.

UPON CROSS EXAMINATION:
The Hammond patent No. 876,176 does not dis-

close all of the elements of the Gilchrist patent No.

977,613.

"Q. To your knowledge there never has been, has

there, a combination showing all of the elements of

claim No. 4 of Gilchrist, as you have studied the prior
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art 1 Can you point to any patent that shows all of

the elements of claim 4? Yes or no.

*'A. No. I expect in exact details it has not,

but there is that slight difference, such as referred

to in connection with the Hammond patent. '

'

(Transcript of Testimony, page 251.)

UPON RE-DIRECT EXAMINATION:
The removability of the top as specified in claim

4 of Gilchrist in no way affects the functions of the

other elements; if the two sides were made as one

integral piece all the other parts would function in

the same identical way and obtain the same result and

have the same relation.

UPON CROSS EXAMINATION:
If the top were in one piece with the sides, the

cable would have to be threaded in, the hinged top

has the useful purpose of making the block more con-

venient and the more practical block for logging pur-

poses, but I don't consider that the removable top

affects the functioning of the major part of the ele-

ments of the claim; it affects the function of other

parts.

UPON RE-DIRECT EXAMINATION:
In the Lockfaw patent No. 964,284 I find all the

elements of claim 4 of Gilchrist, except the annular

recesses, oppositely disposed bosses on the sheave,

and a lack of terminal threading of the bearing pin.
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UPON CROSS EXAMINATION:
The top of the Lockfaw block is not hingedly con-

nected as in Gilchrist and a cable would have to be
put in either by threading or by removing the head

;

I do not find all the elements of claim 4 of Gilchrist
patent No. 977,613 in the Lockfaw disclosure No
964,284.

UPON RE-DIRECT EXAMINATION:
In Davis No. 973,177 I find all the elements of

Gilchrist patent No. 977,613, except the interior oil

chamber in the side, and whatever variation is caused
by the fact that the Davis top is made integral with
the sides.

UPON CROSS EXAMINATION:
I do not find all the elements of claim 4 of Gil-

christ No. 977,613 in the disclosure of Davis and Mc-
Credie No. 973,177, the oil reservoirs in the side walls
and the removable top being absent.

TESTIMONY OF A. M. CLARK, called as a wit-
ness on behalf of the defendant.

My occupation. Northwest Manager of the Colum-
bia Steel Company's plant in Portland, Oregon, since

1904, the Columbia Steel Company being the succes-

sor of the Columbia Engineering Works since 1910.

The first block constructed under my supervision
was the Opsal block shown in Defendant's Exhibit
"I"; the annular recess in the side was a part of the

casting and the hubs of the sheave extended so as to



F. B. MALLORY COMPANY 129

fit closely in tlic recesses, resulting- in what we termed

a long hul) and a long bearing; the block had a re-

movable head or top by taking out a pin ; these blocks

were manufactured just after I came to the company,

probably in 1905; the pin was shouldered and the

ends of the pin were threaded and screwed into each

side; the plug in the end of the pin shows the oil

reservoir, which was the usual practice in making

various blocks as long as I can remember ; there was

also an ojiening threaded through the pin to permit

the oil to get through the pin into the sheave.

We also manufactured the Skookum block shown

by Defendant's Exhibit "M," and is the same block

which was shown in our catalogues.

Referring to Defendant's Exhibit"GG" the shackle

or goose neck at the top was removably connected ; the

block sides had annular recesses into which the long

bearing or the hub projected and fitted; the pins had

an axial bore with a cross bore to the bearing sur-

face, were terminally mounted in the sides, and wqyq

shouldered; caps were over the end of the pin as a

dust or dirt-proof feature ; lubrication was furnished

the pin from the inside of tlie pin by a grease cup

or oil cup located on the outside of the block in con-

nection witli the pin itself; tliis l)lock was manufac-

tured and ])la('ed ui)on the market at the time of the

advertisement; the advertising cut was made from

the block and then the blocks WTre put upon the mar-

ket; the blocks shown on ]vv,r,c 5 of Defendant's Ex-

liibit "P>" a])pear to ])e identical with the Opsal
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block, which we manufactured and sold to Mr. Mal-

lory who handled the same.

We made the block shown on page 8 of Defend-

ant's Exhibit "B" and handled by Mr. Mallory. The
imj^rint on the block indicates "Patent date Decem-
ber 5, 1905"; the block had a long bearing and a re-

movable top, grease cup oiling system through an

axial bore of the pin cross-bored to the surface, an-

nular recesses in the sides, and long hub sheaves ; this

was the second block we made, the first one with a

short hub, and was manufactured in 1905 ; the block

had a shouldered pin, threaded pins which were fast-

ened to the block side with a nut.

Referring to figure 100 at the bottom of page 10

of Defendant's Exhibit "B," I would say that this

block was manufactured prior to the issuance of the

catalogue in 1907, the cut being made from the block

;

the block had a removable top, long hub bearing an-

nular recesses in the sides, hubs fitting into the re-

cesses, shouldered pin and lubrication from an oil

or grease chamber on the outside through an axial

hole in the pin with a cross bore to the surface ; the

deep ribs shown on this block was a common form

of construction, it being the idea to make the block

as light as possible and still get the necessary strength

along the center in these ribs ; if one wished to make

an oil well integral with the side of the block the

most natural thing to do would be to extend a por-

tion of the side sufficiently to allow for an oil cup

or an oil reservoir to be put on it sufficiently large
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to perform the work which that particular side was
to be used for; that could be done, and the easiest

way to do it is to put an extension on the side, and

core that side out ; in other words make a recess in

the side of the boss to hold the oil or grease.

UPON CROSS EXAMINATION:
No one of the blocks which I have been describing

has an interior oil chamber in the side ; they have all

been what is known as grease cup or compound

blocks, wherein the grease was forced by tightening

up the oil cup; the object of the annular recesses is

to give a longer, better bearing, a greater bearing

area on the pin; the main object of the long pin is to

keep it from running hot, to give it a better bearing

surface; whether you have a small or large area of

bearing surface you need lubrication; many condi-

tions govern the width of the sheave; if you use a

small, narrow sheave and spread the sides far apart,

the sheave would slop back and forth on the pin and

the cable would be liable to bump off and lodge in

between the side of the sheave and the side of the

pulley block; the design of a sheave has really been

evolved as logging increased and as they are using

larger engines, larger pins and larger block sides,

then larger sheaves have to be used. The first block

sides took a 9-inch sheave, while today, due to dif-

ferent methods of logging, sheaves run up to 42

inches, and the size of the pin, the length of the pin

and the bearing are made proportionate to the sheave
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to withstand the work ; the hub of the sheave is made
longer than the width of the sheave ; there are a num-

ber of factors that govern the widtli of a sheave; a

removable top is one that can be taken off, either by

withdrawing the pin or by the use of a monkey

wrench to remove nuts ; if the top were cast as a part

of the side, it would not be removable ; my definition

of that would be, "any head which could be taken

off with a liammer or chisel would be removable."

To equip Exliibit "I" with the Gilchrist oil chamber

rather than with the grease cup oiling device would

cost a litttle bit more because the block would be

heavier ; on the other hand, you would be doing away

with the grease cup, but your oil side would cost a

little bit more; because of additional metal to form

the outside of the oil cup an oil chamber side would

be a little heavier than the side without an oil cham-

ber.

The oil chamber construction tends to strengthen

the side of the block ; have never seen a modern log-

ging block that you had to use a monkey wrench to

take the top off, and in order to make a salable block,

I imagine that there would have to be some method

provided to put the cable into the block ; all the cast-

ings which we make for block sides provide for a

hinged top.

I have financial and business relations with F.

B. Mallory Company; I enjoy the business of F.

B. Mallory, the Willapa Harbor Iron Works and

practically all the other block makers in this terri-

tory ; I was requested by Mr. Mallory to testify ; the

\
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moulding of a block side with an oil chamber would

increase the cost of the block from 3 per cent to 5

per cent over the cost of a block with plain sides.

UPON RE-DIRECT EXAMINATION:
The tops of all the blocks which I have referred to

in my testimony work with a hinge and pin, so that

the shackle, or top, as you call it, can be turned back

by the removal of the pin with the fingers.

TESTIMONY OF EDWIN L. TAYLOR, called as

a witness on behalf of the defendant.

My occupation is blacksmithing since 1903 in Port-

land, making all kinds of logging blocks for the past

14 years ; have made logging blocks for myself, F. B.

Mallory; Hammond Manufacturing Company and

other contractors and loggers ; was making logging

blocks for F. B. Mallory in 1907, and in that year

manufactured the blocks shown on page 1 of De-

fendant 's Exhibit "B " ; the pin was a two to two and

one-quarter inch pin ; brass bush sheave ; one end of

the pin was turned round and the other end turned

with a square shoulder and thread for a nut ; the oil-

ing device was by way of a grease cup on the end of

the pin feeding through an axial hole in the pin, con-

nected by a cross bore to the surface of the pin ; some-

times an elbow is used as shown in Defendant's Ex-

hibit "C"; the top would open back removing the

cotter in the pin ; sometimes we would put on a larger

elbow for greater oil storage ; tlie ])in was shouldered.
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Ill 1907 I also manufactured for Mr. Mallory a

yarding block as figure 60 in the upper left-hand

corner of page 3 of Defendant's Exhibit "B"; the

pin was threaded on each end and screwed into the

side ; the pin was shouldered ; lubrication was through

a hole drilled through the center of the pin longitud-

inally with a cross-bore to the surface ; the reservoir

was a fairly large hole, about a half-inch hole with

a pipe thread and a plug in the end ; the top was a

large cross-head with a pin that was removable ; one

could tip the head back and drop the cable in.

In the year 1907 I manufactured the Geary Yard-

ing block as shown by figure 85 on page 6 of Defend-

ant 's Exhibit "B"; Defendant's Exhibit "3-R" is a

side of one of the Geary Yarding blocks just referred

to; the pins were screwed into the sides; the block

had annular recesses in the sides with oppositely dis-

posed bosses on the hub to fit into the recesses and

extend into them; lubrication was by a hole drilled

in the end of the pin to the center and from the

center out to lubricate the bush^^.Y"^

Geary block side introduced in evidence and

marked "Defendant's Exhibit 3-R."

The pin was shouldered, the top was removable,

having a rivet on one side, and on the other side

there was a link to drop over the lug, on what we

call the toi^ side. To remove, just put it back and

put in the cable.

In 1907 I manufactured for Mr. Mallory the trip-

line block shown as figure 88 on page 7 of Defend-
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ant's Exhibit "B"; lubrication was by an elbow with

a hole drilled through the pin from the side so as to

lubricate the bushings; the pin was provided with

shoulders fitting up against the sides; the toi3 was

removable just the same as the other block.

Defendant's Exhibit ''3-S" for identification is a

cross-head hook for a yarding block rej)resented in

figure 60 on page 3 of Defendant's Exliibit "B."

Said cross-head hook introduced in evidence and

marked "Defendant's Exhibit 3-S."

Defendant's Exhibit "3-T" for identification is

a yoke for a yarding block; this style of yoke was

made as early as 1907.

Said yoke introduced in evidence and marked "De-

fendant's Exhibit 3-T."

This yoke would be called a shackle or the yoke

of the block and was removably disconnected by

pulling a pin out of one side and tipping it back.

Defendant's Exhibit "3-U," for identification, is

a pin used in yarding blocks of the style made in

1907.

Said pin introduced in evidence and marked "De-

fendant's Exhibit 3-U."

Defendant's Exhibit "3-U" was a short pin;

long pins for long bearings were also made at the

same time.

Defendant's Exhibit "3-V" for identification is a

pin for a Tommy Moore or moving block which has

a bearing a very little wider than the sheave; pins
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of this character have been made since 1905 or 1906,

positively as far back as 1907.

Said pin introduced in evidence and marked "De-

fendant 's Exhibit 3-V.

"

UPON CROSS EXAMINATION:
No one of the blocks concerning which I have been

testifying had an oil reservoir or chamber in the

cheek or side of the block.

Stipulated that the Complainant is the owner of

the Willapa Harbor Iron Works.

TESTIMONY OF A. M. CLARK, recalled as a

witness on behalf of the defendant.

MR. M'CARTHY: I will just ask one ques-

tion; are your relations with the Willapa Har-
])or Iron Works—are you at the present time
—do you have business relations with them, or

manufacture articles for them ?

"A. Yes.

MR. PECK : What do you manufacture ?

"A. Block parts.

"Q. To what extent'?

"A. I think we are doing all of the sheave busi-

ness.

MR. PECK: How is your volume of busi-

ness with the Willapa Harbor Iron Works com-
jjared with the volume of business for Mallory?

MR. M'CARTHY: I object as incompetent,
irrelevant and immaterial.

COURT : I think he might answer that

question since they have made some importance
of it.
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"A. I believe we are getting all of* the Willapa

Har})()r Company's sheave work, at least, and we are

doing a great deal of their side work at the pres-

ent time.

MR. PECK: You misunderstood the ques-
tion, Mr. Clark. I asked a])out the volume of
business. How does the volume of business you
are doing with one concern compare with the
volume of business you are doing for the other
concern? You are doing a great deal more for
Mallory than you are for Gilchrist, aren't you*?

"A. Very much more; very much more.

{Transcript of Testimonjj, page 286.)

TESTIMONY OF J. J. GEARY, recalled as a wit-

ness on behalf of the defendant.

I have had practical experience as a logger since

1888, and so far as I know all logging blocks have

been provided with removable tops.

UPON CROSS EXAMINATION:
"Q. What do you mean by removable top'?

"A. Can be taken apart, opened up so you can put

the cable in or taken off to be repaired."

{Transcript of Testimony, page 287.)

TESTIMONY OF HENRY L. REYNOLDS, re-

called as a witness on behalf of the defendant.

Comparing claims 4 and 5 of Gilchrist No. 977,611],

I find them to be practically the same with a slightly

different arrangement of words, except that claim 5

lias no expression referring to the annular recesses

in the adjacent faces of the block side nor as to the
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pin having shoulders; the word "communicating"

as used in mechanical expression means "having

communication with,
'

' and does not necessarily mean
"opening into"; where the flow of oil is being con-

sidered, it would apply to any form of conmiunica-

tion by which the oil could pass from one to another

;

referring to Defendant's Exhibit "DD," the term

would cover the flow of oil with just as much aptness

as if the chamber were placed immediately at and in

direct communication with the end of the pin; the

specifications in claim 4 as to the pin having shoul-

ders to engage the sides to prevent the same from

binding upon the sheave would apply to the shoul-

ders as shown in the pin in Labadie No. 513,067, and

also to Defendant's Exhibit "3-U"; claim 5 is ap-

parently an effort to have a construction broad

enough to apply to pins threaded and without shoul-

ders, which is the construction of the pin in the Mor-

gan patent; referring to that part of claim 5, page

6, "a top having spaced lugs between which the pro-

jections of the side are adapted to fit," I find this

specification met in Defendant's Exhibit "3-T," and

if we were to apply the broader construction as used

in the other claims of a removable top, defendant's

Exhibit "3-S" would meet this element of the claim;

the shackle on Defendant's Exhibit "GG" is a re-

movable top ; the top of the butt chain lead block on

page 1 of Defendant's Exliibit "B" meets the re-

quirements of a removable top, also the figure 60 on

page 3 of Defendant's Exhibit "B" meets the pro-

vision of a removable top; Exhibit "3-R" meets the
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provisions of the claim with reference to annular

recesses in the side of the block, and the threaded

openings in the side of this Exhibit meet the claim

in that respect; Defendant's Exhibit "3-U" meets

the requirements of the claim as to a shouldered pin,

the axial bore of the pin and the openings in the side

of the pin, and conforms exactly to the terms of the

claim, being used for like purposes to obtain like re-

sults. I find all of the elements of claims 1, 4 and

.5 of the Gilchrist patent No. 977,613 represented in

the prior art prior to the date of the filing of the

Gilchrist patent.

UPON CROSS EXAMINATION:
"Q. Do you find all of the elements united in any

one patent or exhibit or prior publication that has

been submitted to you, which cover the claims 1, 4

and 5 of the Gilchrist patent ?

"A. Excepting that possibly in some minor

thing

—

MR. GARY: Am I not entitled to a direct

answer? He gives it to his attorney, do you
or do you not ?

COURT: Yes.

''A. I can't say that I find them all shown in

exactly the same relationship in any one patent.

MR. GARY: That is all.

MR. M'GARTHY: That is all the examina-
tion you wish to make on that?

MR. GARY: That is all; if he can't find it,

that is all."

(Testimony, Transcript of, page 292.)
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UPON EE-DIRECT EXAMINATION:
Claims 1 and 2 of patent No. 1,063,528, issued to

J. E. Gilchrist June 3, 1913, are for a pulley of the

same general type and character we have been dis-

cussing but are drawn to cover a combination which

includes a member which is placed between the ears

of opposite plates, by which the shackle is connected

thereto, and forms the spacer between the two sides

and as well a guard to guard the rope or cable which

spaces over the sheave; the shape of this particular

member is well shown in perspective on figure 4.

Referring to figure 3 in the drawings of the first

Gilchrist patent, this figure does not properly show

what is described in the claim, but is very deceptive.

"If the court will refer to the line which divides

the ear 7 and the central ear 6 you will find that these

lines at each side extend entirely across which would

seem to indicate that the two ears 7 at one side of

the pin 6 are one single piece which extend across

there, and have no connection with the central por-

tion which is lettered 8. That is not the construc-

tion which is described in the patent nor is it the con-

struction which has been referred to herein by every-

body so far as I am aware."

(Transcript of Testimony, page 294.)

Defendant's Exhi])it "A" correctly represents the

construction described in the patent.

The only difference between claims 1 and 2 of Gil-

christ No. 1,063,528 is the omission in claim 2 of the

explanatory statement "so that the member may be
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partially withdrawn to free the shackle without free-

ing the guard"; the construction designed in claim

2 is one which might operate in the same way as the

construction of claim 1, simply a matter of proper

manipulation; Defendant's Exhibit "W" properly

shows what is described in claims 1 and 2 ; the guard

member tied into the sheave in Defendant's Exhibit

"V" meets the description of this patent; in order

to consider the connecting member between the span-

ners as being between the cheek plates, referring to

Defendant's Exhibit "V," it would be necessary to

consider the lugs at the top of the cheek plates as

a part of the cheek plates; claims 1 and 2 of Gilchrist

No. 1,068,528 are met by the specifications of the

Littler patent No. 898,121. In the Gilchrist patent

the grooved portion at the bottom of the guard is

shown and incidentally described in the specifica-

tions, but is not claimed; in the guard attached to

the Gilchrist block. Defendant's Exhibit "V," the

connecting member between the two spanners can-

not act as a guard because its surface is raised above

the lower edges of the spanners, and the spanners are

closer to tlie cable than the connecting member; the

only members of the construction which can act as a

guard are the two spanners; the cable would strike

them before it strvick the connecting member; these

two spanners corresjDond with the compression links

in the Littler patent ; the connecting member of the

guard on Defendant's Exhibit ''V" is not placed as

directly and accurately between the shackle and the

shea^•e as is true of the coiniecting member of the
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device shown in the Gilchrist patent; in the Littler

patent the guard would be between the shackle and

the sheave just as fully as it would be in the Gril-

christ ; the relative position of the guard member 12

in Gilchrist is very accurately shown in figure 2 of

the Gilchrist drawing, which shows the upper sur-

face of the guard member 12 as being below or sub-

stantially coincident in plane with the lower edge

surface of the shackle ; while in the device shown in

Defendant's Exhibit "V" the lowermost portions of

the spacing bar which serve as a guard are, if any-

thing, a little above the lowermost portion of the

shackle and the connecting bar, extending between

the two side plates, is higher still.

The Gilchrist Logging Tools, admittedly the cata-

logue of the complainant, was introduced in evidence

and marked "Defendant's Exhibit 3-W." Refer-

ring to cut in the Gilchrist catalogue on pages 14, 15,

16, 17, 18, 19, 26, 27, 28, 29, 30, 31, 38 and 40 with

reference to guards, I can't be certain whether there

is a cross-plate or not, excepting for that, however,

they show identical with Defendant's Exhibit "V."

Admittjed.that the Gilchrist catalogue is a current

catalogue. The guards shown in the Gilchrist cata-

logue appear to represent a device which as a whole

in its shape resembles the capital letter ''H"; I do

not find a guard in this catalogue with alternately

disposed ears such as are described in the patent and

shown in the Defendant's Exhibit "W." On page

13 of the catalogue there is shown a block which has



F. B. MALLORY COMPANY 143

a little suggestion of the Z shaped guard, where on

one side there is shown what appears to be a washer,

whether anything more than that cannot be told by

the drawing. If there were such a device as the one

you refer to, the corresjDonding member of the oppo-

site side ought to show. Nothing of that sort shows,

consequently, I can only assume it is not present.

UPON CROSS EXAMINATION:
In the Littler patent the spanners are called com-

pression links and there is nothing said in the patent

about a guard. The part No. 12 described in the Gil-

christ patent is not found in the Littler patent, nor

do I find any reference to that particular element

in claims 1 and 2 of the Gilchrist patent. There is

nothing in the Littler patent which corresponds to

part No. 12 in the Gilchrist patent, but the spanners

themselves of the Litttler patent constitute a guard

extending between the cheek plates.

"Q. How many guards, if you call these compres-

sion links guards, how many guards in the Littler

patent ?

"A. There are two elements, each of which acts

as a guard.

"Q. There are two guards'? Adding two ears to

the Gilchrist Z type and making an "H" form of it,

does that change the function in any way"?

''A. None whatever. I would suggest that unless

some special function by the Z shape not secured by

the other—I would say that the two are exactly equiv-

alent."

(Transcript of Testimony, page 306.)
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UPON DIRECT EXAMINATION:
No compression links were found in the Gilchrist

patent but tlie nienjber 12 fitting snugly between the

tvv'o cheek ])lates acts as a compression member, I

suppose. If the Z shape is used, the compression

member 12 nnist fit snugly betv/een the cheeks or the

guard would form a ver^^ weak connection; in the

Gilclirist patent the member 12 acts as a compres-

sion member, that is, as a sj^anner; the links of the

Littler patent act in the same way. The elements of

the Littler patent—lugs, ears and compression links

—acting in conjunction, act in the same way and to

the same end as the device shown in Defendant's Ex-

hibit "V"; the only difference between the guard

device shown in Exhibit "V" and the device in the

Littler patent is that the tv»^o compression links shown

hy the Littler patent have been connected together

so they could be handled as one; comparing the de-

vice as sliovvai by Defendant's Exhibit "V" with

claim 1 of the Littler patent, I would not hesitate at

all in saying that the terms of this claim apply ex-

actly u})()n tlie spacing devices used in the exhibit,

and, therefore, if a device such as shown in exhibit

had existed prior to tlie filing of this application and

]iad been known of, it would undoubtedly have been

considered an anticipation of it and sufficient

grounds upon wliich to refuse to grant the patent.

Defendant's Exhibit "V" is v/holly within the Lit-

tler patent, the guard is spaced there and acts in ex-

actly the same manner, performs the same function.

The construction is tlie same, and the results secured
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are tlic same; in Defendant's Exliibit "V" the re-

sistance against the drawing in of the side acts wholly

upon the i)ins ; it is co-action of the lugs, pins and the

spanners, and the connecting portion in between takes

no portion of the load, which is also true of the de-

vices shown on the Mallory blocks,—all of these

blocks which have the H shaped guard, and that is

not true of the device shown, described and claimed

in the Gilchrist ])atent; in the Gilchrist patent it is

highly improbable that the pins would take any of

the compression load at all; apparently it was the

intention under the Gilchrist patent to have the cen-

tral portion of the element take all the compression

without any compression on the ears at all; having

in mind the prior Littler patent the compression

member in the center of the Gilchrist device is the

only element which presents any novelty whatever;

no person with any knowledge of mechanics or the

action of forces wliould ever make a Z shaped design

like that claimed in Gilchrist if they dei}ended on

conveying the compression strain on the ears and

l)ins.

COURT: ''I think prol)al)ly you have led

this witness long enough
;
you have taken half an

hour in putting answers in his mouth and have

him say yes. He is an expert and ought to be

able to explain these things himself."

If a device as shown in Defendant's Exhibit "V"
had existed prior to the filing of the Littler api)li-

cation, it would undoubtedly have been considered

an anticipation of the Litttler patent.
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UPON CROSS EXAMINATION:
The links of the Littler patent are called compres-

sion links but they do serve as a guard between the

shackle and the sheave and prevent the cable from

getting up into the shackle but do not keep the cable

from getting into the sides of the pulley block.

"Q. Now, you said yesterday that the function of

the H was just the same as the Z in the Gilchrist

block ; that is so, isn 't it 1

''A. It performs the same function, a spacer, but

connected betv/een the sides and as a stop to prevent

the cable from raising up into the shackle.

"Q. That is all; no use going over this time and

aorain.
'

'

(Transcript of Testimony, page 314.)

UPON RE-DIRECT EXAMINATION:
"Q. Is there anything further in the prior art

that you had in mind in these questions we have gone

into?

"A. No; I don't think there is; I think every-

thing has been pretty well gone over.

COURT : Mr. Reynolds, I understood you to

say, you were a practicing lawyer in Seattle ?

''A. Patent attorney.

COURT: Patent?

"A. Patent.

COURT: In active practice?

"A. Yes, registered before the United States Pat-

ent Office, have been since the requirement for reg-

istering.
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COURT: As such attorney, are you inter-

ested in any litigation or probable litigation in-

volving tliis Gilchrist patent?

"A. I have not been spoken to by anybody with

reference to any litigation that is contemplated in the

matter. I did, as I said before, make a report

—

COURT : I know you said expert.

*'A. As an expert, pass upon the question of in-

fringement. Aside from that, that is the only thing

that has had any connection with the Gilchrist patent.

"Q. In that connection, who was it requested you

to pass upon that question ?

"A. That matter was referred to me by an attor-

ney in Seattle.

''Q. Was not by any direct employment of any

company ?

"A. Xo; it was by a practicing attorney in Se-

attle, for a client of his.

RE-CROSS EXAMINATION:
Questions by MR. GARY:
*

' Q. You mentioned the Washington Iron Works

;

what did you mean by that?

"A. I found out it was for the Washington Iron

Works.

**Q. Who are interested in this litigation?

*'A. I wish to say that the Washington Iron

Works have never intimated to me a suit, that they

expected to have a suit, and I am not employed by

them in any connection pertaining to this.

*'Q. Do you expect probable future employment

by that company?
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"A. That is a matter for the future to determine.

I haven 't been approached in that line at all as yet

;

whether they will, I can't say."

(Transcript of Testimoni), pages 314 to 315.)

TESTIMONY OF F. B. MALLORY, recalled as a

witness on behalf of the defendant

:

Prior to the use of the H form of guard which we
are now using we used a guard or spacer early in

1908 just below the lugs, half way between the lugs

and the curve of the sheave we used a bolt, drilled

a hole in each side and put a bolt through, and then

a piece of pipe was cut and inserted over that bolt

between the two sides, which acted as a guard, and

also as a compression strip ; the pipe on the bolt acted

as a shoulder against each side, and the effect of this

guard was to hold the cheeks rigidly in position ; the

shackle could be released without damaging the

guard; we are operating under the Littler patent in

using the H guard.

UPON CROSS EXAMINATION:
The sjjacer on the bolt guard had no connection

with the lugs described in claim 1 of Gilchrist patent

No. 1,063,528, and so far as the compression feature

is concerned this guard does not conform to such

claim.

TESTIMONY OF E. L. TAYLOR, recalled as a

witness on behalf of the defendant:

I made a bolt guard for Mr. Mallory such as just

testified by him, as far back as 1907 or 1908 ; manu-
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facturcd them in quantities for him so he could put

them on the market.

UPON CROSS EXAMINATION:
With tliis ]K)lt guard he would have to take the

bolt out and ])ut tlie cable in, or else thread the cable

through.

"MR. M'CARTHY: If the court please, Mr.
Reynolds has further suggested that the opinion
which he wrote and spoke of is bound in this

volume of patents here, and we are perfectly
willing for counsel and court to see to whom it

was addressed; we would be glad to have you.

COURT : We will take his word for it.

"MR. PECK: He has already testified he
had that in his hand during the time he was
testifying and said he was testifying from that

memorandum and that he acted as patent at-

torney. That is all we want."

(Transcript of Testimony, page 321.)

Defp]ndant Rests.

TESTIMONY of WILLIAM TYLER, called as a

witness on behalf of the complainant in rebuttal.

My age is 35 years ; residence South Bend, Wash-

ington; occui^ation, logger for the past 22 years;

started in the logging business at Grays Harbor in

about 1898, oiling blocks with a common squirt can

;

at that time ox teams and horses were used and

logging blocks were used as tackle blocks to remove

extra heavy logs, the ordinary logs being moved by

horses and oxen without blocks.
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Started in the logging business oiling blocks and

then I worked on the rigging where we were using

blocks and lines all the time; about 7 years later I

went to sawing timber; from that time I went to

running camp for myself and for other people up

to the present time ; have been acting as foreman of

a logging camp for about 11 years ; ran my own camp

up to 1914, and since then have run a camp a year

for the Hammond Brothers, two and one-half years

for the Case Shingle Company, and am now running

a camp for the Kleev Lumber Company, during the

last 11 years have logged on the average of a million

feet per month ; have run the camps with two sides,

meaning two separate crews of men and separate

engines, a side being a complete unit in itself; the

biggest camp I ever ran employed about 150 men.

When I started logging, horses and oxen were used

and logging with steam donkeys came in about 1902

or 1903 ; the first logging blocks used were pieces of

scrap iron made in camp, the system of lubrication

being to oil them with the squirt can ; and you had to

oil them every time you made a pull on them, and

if you didn't, you wouldn't have any block; if the

camp was any size it took a man steady to oil the

blocks ; the first blocks had no extra width in bearing.

The next improvement of blocks came about 1904

or 1905 when the compound or grease cup block was

introduced; this was a block put out by the Bouse

people with a j)lug in the end of the pin
;
you could

put a little compound in there and screw down the
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plug; then a little later another kind of a block came
out with a cup which you screwed down with a regu-

lar cap, not an elbow, they didn't use them things,

just used a sleeve on it, put a sleeve on where they

had that elbow ; the compound was hard grease which
was forced in with pressure ; these compound blocks

stayed in general use until we got the Gilchrist block.

The first Gilchrist block I used was in the spring

of 1910 ; the high speed donkey engine came in along

about 1905 or 1906; the grease cup block was not a

satisfactory aj^pliance to work with a high speed

engine, because you couldn't have a man around all

the blocks and keep the cups turned down to keep

the blocks from burning up
;
you had to have some-

thing that would oil itself; you would have to send

a man around to turn down the grease cups about

four times a day, twice in the forenoon and twice in

the afternoon; in a big camp that would keep 3 or

4 men busy. The line runs through these blocks

with a fast engine pretty close to a mile a minute;

my actual experience with a grease cup block shows

that they would not stand up under this high speed

work; we were worrying along with a grease cup

block before we got the Gilchrist block
;
prior to the

use of the Gilchrist block I had never seen a self-

oiling block of that type and had never heard of it;

if I had I would have bought one.

The Gilchrist block has been a perfect success.

"Q. How are they a success over the grease cup

blocks
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"A. Well, for the simple reason they are a cheap-

er block to operate. You don't have to have a man
around to look after them, and one of them will last

many days longer than any other block, because it

it always oiled. You don't have to be buying parts

for it every few months.

"Q. Don't burn it up?

"A. Don't burn it up every day or so."

(Trail script of TeHtimoiiij, pages 327 and 328.)

The original cost of the Gilchrist block is a little

more than the grease cup block; have used the Mal-

lory self-oiling blocks interchangeably with the Gil-

christ block, and I see no difference in the operation

;

the features of the self-oiling block which appeal to

me are the strength of the material of the blocks, the

building of the block, the mechanical work that is

done on it, the guard which keeps our lines from

cutting out the gooseneck, the self-oiling ai)paratus

which makes it a cheaper block to oj^erate, the better

success with the sheave, it is self-oiling and it don't

cut out, you don't have to buy bushings every two

or three days to fix it up, it is always in condition;

the extra width of bearing is of value because it gives

the block more strength and renders it less liable to

bum Avhcn under heavy duty; when we had the nar-

rows sheave the bushing would squash out with a

hard pull. We pushed the bushing right out, would

cut the pin or break the sheave ; in the use of logging

blocks the pull is in every kind of a way you can con-

ceive of; with a side thrust i)ull on a narrow sheave
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with narrow axle bearing it would mash it right out,

would naturally squash it right out on that side ; the

recesses of the sides and the hubs of the sheave jjro-

jecting into the recesses in the Gilchrist and Mallory

blocks are of benefit for the simple reason it not

only protects the block from dirt and dust, keej)s it

out of the bearings, but it gives a longer bearing on

the pin without putting extra weight into the block,

you have a stronger block without extra weight by

lengthening the hub of the sheave, if you don't do

that, in order to have the strength in your block, you

would have to have a sheave so big you couldn't do

anything with it; in the use of blocks in the woods

there is every chance for dirt to get into the block

for it is dragge dthrough the ground, over rocks and

sand, and everywhere it could be, to get a chance to

get dirt.

I have been around other camps and the Gilchrist

type of self-oiling block is being used everywhere that

they can get hold of them ; I would not buy any other

kind of blocks and have all that type of blocks in my
camps ; I am using the self-oiling style of block rather

than the old grease cup block, because the grease cup

block costs a man too much money ; he would be buy-

ing repairs all the time, they are no good after you

get them.

Defendant's Exhibit "C" is not a practical block

because it isn't a strong enough made block and it

has that old compound rig on it that is no good, it

won't stand up under heavy pressure; cut right out.
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has small sheave ; the compound rig on the outside is

in the way, you can't pack it; if you hang it up it

gets knocked off, you have nothing to oil with and

nothing else ; that kind of a block has to go through

the dirt, over stumps and dragging all around

through the woods, and there is not a thing in the

world to prevent this oiling device from being

knocked off ; I have used that kind of a rig and had

lots of trouble with it.

I never saw a block with a stove-pipe rigging like

Defendant 's Exhibit "D " ; would not work very long

;

it might work until it got hung up somewhere and

got a chance to knock that off.

"Q. What would tend to knock it off? Tell the

court what would be your experience with that kind

of a layout?

''A. The line throwing the block around and

striking on the side of the tree, where hung on the

side of the tree ; supposed to put your line out in the

w^oods, and to do that with a haulback. As soon as

you started out, you would hit on a log or stump and

tear that right off; you wouldn't have anything;

your block would fly all to pieces, and there you

would be."

(Transcript of Testimony, page 332.)

I never saw a block like the Morgan block shown

as Defendant's Exhibit "BB," and never heard of

that kind of a rig; it is not practicable construction

for a logging block because it isn't built for a log-
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ging block to start with, the hook would break off

the first time you started to use it and the join is

too small; the oiling device would be torn off the

first time you tried to put it out in the woods ; these

big high-lead blocks weigh 1200 to 1400 pounds and

we drag them around through the woods on the

ground, over stumps and boulders, and all that sort

of thing. A side riveted on a 1400 pound block would

not hold tight very long
;
you would never get it hung

anywhere, I think. When these blocks are hung up

high in the tree and there is a strain put on them,

they swing away from the tree and when the strain

lets up they jam back against the tree; when a 1400

pound block with a side riveted on, as in the Morgan

block, is swung away from the tree, and swung back

against the side, it would beat the oiling device right

off, carry it right off there.

I am familiar with high-lead logging; in ground

logging the logs are dragged right on the ground;

in the high-lead work one of these big blocks is hung

up in the top of a tree, as high as 200 feet and the

main line is run through this block; then they hook

onto the logs and the main line brings the logs in

towards the spar tree, leading the nose of the log off

the ground, the closer to the gin pole or spar tree

the higher the nose of the log ; that is what is meant

by high—lead work,—the leading of the nose of the

log high off the ground.
'

' Q. What has made possible the high-lead system

of logging?
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"A. The advancement in tins block business.

"Q. Could you do the high-lead work effectively

with the old grease cup block ?

"A. No; we couldn't.

"Q. Did you ever try it?

"A. No, I never tried it, but it would be jDrac-

tically impossible; you would have to have a man
up there every few minutes oiling the block."

(Transcript of Testimony, page 335.)

The high-lead block is up in the air from 140 to

200 feet, and the men who climb up the trees to ad-

just these blocks are specialty men whom we have

to pay large wages to ; it is dangerous work with lots

of chances ; the ordinary logger doesn 't do that work

at all and the men have particular equipment, like

the men who climb a telephone pole, to do the climb-

ing. If you were using the grease cup block with the

present speed of lines, you would have to send a man

up to look after the block 5 or 6 times a day and even

then it would not work successfully; in my experi-

ence with grease cup blocks we burn them out no

matter what care or attention we might give them;

but we don't l)urn out these self-lubricating blocks.

"Q. Now, tell the court just whether or not this

high-lead system of logging is an advance in the log-

ging business, a step in lorogress?

"A. Yes, it is, for this reason, that you can take

the same crew of men with high-lead, and you can

put out at least a half more logs to a high-lead than
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yon could on ihv ground in the same locality. It is

a big advancement for that reason.

"Q. Is it a step that has come to say in the art?

"A. I think it has, and all loggers that have made
a success in the business says it has."

(Tnrnscnpt of Tcstimou!/, pages 336 and 337.)

When these grease cup blocks would burn up we

had to get another bushing and put in the sheave and

fix the block up to go to work again, and while this

T\'as being done operations would be held up so that

the men working on the line would be idle ; if you

had 15 or 18 men around there they would be idle

until you got to going again; the self-oiling block

does away with this susi)ension of operations.

UPON CROSS EXAMINATION:
My own cam^^, the Hammond Brothers camp, Case

Shingle Company cam]) and the Kleeb camp were all

in the Willapa Harbor section; I have also worked

in the Grays Harbor section, l)ut not running a camp

;

have had troulile with the elbow blocks and have used

lots of them.

''Q. Then they were quite generally used, the el-

bow blocks, were they not?

MR PECK. We admit that."

{Tnni.scripl of Testinioiitj, paye 339.)

The high line system of logging has come into gen-

eral use during the last four years; the small Gil-

christ block had been on the market a long time be-
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fore that ; Gilchrist made the large block before high-

lead came into vogue, he made them for yarding pur-

poses ; such blocks were larger than the blocks in evi-

dence, butt chain blocks used for ground work; we

had large blocks to move the machinery with and

large donkeys before the high-lead logging was de-

veloped; never used elbows on blocks, I took the

elbows off and put straight sleeves on them, which

I liked better than the elbow; took the elbow off

because I wanted to use compound; ordinary

oil would not work if you left the elbow on, I

tried it ; I tried them with that elbow on but took it

off and put the sleeve on ; when I used the elbow the

block burned up with soft oil, never used a wicking

of wool or cotton for there was no room in there;

blocks with the elbow couldn't be carried on the

shoulder, the elbow would interfere with your shoul-

der, according to the size of the block you had on

your shoulder, I suppose a man would know enough

to put the side without the elbow against the shoul-

der; the big Tommy Moore, a thousand or twelve

hundred pound block was made long before the regu-

lar high-lead block ; that was a butt chain block ; the

old Tommy Moore block now used as a butt chain

block with the elbow is not practical today ; these big,

heavy, high-lead blocks are dragged through the

woods in logging operations in moving from one place

to another and when in operation are up in the air

stationary on a tree ; we use the reservoir blocks both

on the ground and up in the air; I used the large

Gilchrist blocks with oil reservoirs before I used the

Mallory type ; am not positive when the Mallory high-

lead blocks came out ; first saw a large sky-line Gil-
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Christ block about 5 years ago ; the line from the high

speed engines runs pretty close to a mile a minute,

as judging from the length of line and the length of

time it takes to make a trip ; on a yarding engine we
use a 1600 foot line. The Case Shingle Company
has an engine manufactured by the Seattle Iron

Works which will pull that line in in less than a

minute's time; I have an idea the Willamette Com-

pany has the biggest donkey engine trade on the

Coast; I don't think the Willamette Company makes

quite as fast a donkey engine as the Washington or

Seattle Iron Works.

The Mallory hub does not fit as closely into the

recesses as the Gilchrist hub and does not make what

is called a dust-proof block, in that the construction

is different; I don't know whether in the Mallory

block there was an attempt to make a dust-proof block

or not, but it doesn't make "very much" of a dust-

proof bearing ; the Gilchrist block is a practical dirt-

proof block, the Mallory block is not; I can't tell the

exact date when I first saw a long bearing ; can tell

the exact date when I saw the Gilchrist block because

I used it; I also used a block of a long bearing but

I didn't write down any dates; I naturally would

know when I first saw the Gilchrist block from using

it ; the Tonmiy Moore blocks with long bearing, which

I used, were put out in 1906 or 1907; the Tommy
Moores had just as long a bearing in proportion to

the size of the sheave as the self-oiling blocks; the

Tommy Moore had a hole in the pin with a transverse
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hole drilled from the center of the pin to the bearinji

surface and some of them had two holes ; I saw that

style of block as far back as 1906 and 1907 ; the pin

had shoulders to fit up against the inside of the

shell, but did not have threads; am familiar with the

Bouse block pins, which at first did not screw into

the sides; have seen a Bouse block with pins that

didn't screw into the sides but don't know just ex-

actly when or where ; in 1906 I saw blocks with pins

tliat screwed into the side of the shell ; it was a com-

mon thing for pins to screw into the shell then, on

one side generally, and to have long bearings if you

needed them; some had recesses with long bearings

and some did not, but the recess style of construc-

tion was on lots of blocks. In my logging experi-

ence all blocks had tops that you could release a pin

from one end and throw open the shackle; I have

been in the Poison logging camps; I never saw a

block of the design of Defendant's Exhibit "3-X,"

for identification, and never heard of a block of that

tyi)e.

Block marked "Defendant's Exhibit 3-X" for

identification.

I worked around tlie camps in the early days of the

Northwest and h:\\Q seen tlie l)l()cks and used them,

but never saw anytliing that looked like Defendant's

Exhibit "3-X." A logging block with an oiling de-

vice like Defendant's Exhibit "3-X," for identifi-

cation, would not be practical for you would lose it

the first time going through the woods, would knock
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off the attached chamber; in the early days blocks

were made from hammered out boiler plates ; we had
no cast sides.

"Q. Then the only method of putting the oil

chamber on them in the early days would have been

by either bolts or rivets, would it not, before the shells

were cast?

"A. I don't suppose ever thought of putting one

on."

" Q. If they did think of it, that would be the only

way it could be put on, wouldn't it?

"A. I suppose so."

(Transcript of Testimony, pages 350 and 351.)

First saw a block with a cast side in 1905. De-

fendant's Exhibit "3-X," for identification, even if

cast, would not be practical because of the make of

it, no shape to it, the oiling device would not be prac-

tical, if cast on it, because it is too small ; I suppose

it would be practical if it were made large enough and

cast on instead of bolted on
;
probably serve the same

purpose as the Gilchrist oiling device; the question

I have in mind is as to whether or not the oil reser-

voir is large enough and properly secured.

The high-lead blocks hang in the trees and when

the line is tense would swing out from the trees, and

when slackened up would slam up against the tree

again; the blocks are swung so you can take them

out of the tree and use either side ; they are hung as

close to the tree as they can hv hung by a strap ; some
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blocks have swivels ; most of them are not placed with

swivels; the same side of the block would not bang

against the tree if you turn it around, but the same

side would bang as long as you could keep it that

way; if the oil cup were on the outside of the block

it would not hit against the tree but the jar would

knock it off; the reason we took off the elbows and

put on the straight sleeve was so we could screw the

plug up better ; the sleeve had about the same capacity

as the elbow and projected out about the same.

"Q. Now if that block were built with heavy

enough sides, with sides as heavy as are used in the

Gilchrist and Mallory blocks, and if this oil reser-

voir was of as heavy material as in the Gilchrist and

Mallory block ; had a shackle on there, as heavy as is

used in the Gilchrist and Mallory blocks
;
pin was of

the same size, and the length of the bearing was the

same as in the Mallory or Gilchrist blocks, what

would you say as to whether or not that would be a

practical logging block"?

"A. Well, if built just exactly like that.

"Q. No, I am just giving the heft and weight and

size.

''A. Not with that patch stuck on there, it would

not be.

*'Q. Not with that patch. Now if the patch were

of the same shape there, and was a casting, a portion

of the cast side, would that be practical^

"A. Would be the same as the Gilchrist then.

*'Q. Just the same?
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nA. Practically.
'

' Q. Woiildn 't be any distinction between that and

the Gilchrist if that were solid casting?

''A. If made just like it

—

''Q. The same block. If that were solid casting

you would consider the same as the Gilchrist ?

''A. No, I wouldn't.

'•Q. What would be the difference 1

*'A. Different shaped block.

"Q. The sheave is round?

''A. Certainly.

''Q. What particular portion of the shape?

''A. The build where the hook is, is a different

slia23e.

"Q. If that had a shackle instead of a hook, would

it be the same ?

"A. I don't know. I would have to see the block.

I don't know much about that kind of business. I

would have to see the block and look at it."

(Transcript of Testimony, pages 353-354.)

The Gilchrist block is not made with hooks now;

he has the pattern but not in common use today. The

Tommy Moore style of block shown on page 1 of De-

fendant's Exhibit "B" is something like the block

to which I referred in my testimony, something of

that style ; that style of block is not used very much

now, might be in some places; I would not say that

it was a practical block with that compound stuff

on it.
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UPON RE-DIRECT EXAMINATION:
The Gilchrist or Mallory self-oiling block will hang

in a tree in operation withont oiling for a length of

time depending upon the work which it is doing; if

it is working hard, it will hang at least two weeks and

if not working hard it will hand longer ; by a " set

"

in the woods we mean where we rig up a tree and

yard all aroimd it just as far as we can reach with

our lines, that is one "setting" in the woods; when

this block is filled and hung up in the tree as a rule

it will operate without oiling for that setting so that

as a general rule you only have to oil or fill it when

you have it on the ground and put it up.

With reference to the line guard when you have

the block hanging in the tree, if you don't have this

guard on, your lines are coming back or going in

with the log, the line is flying, the block will fly up

and down and the line will fly up and catch here and

there and saw into the oil well or saw the gooseneck

off, or saw the line off, destroy probably 500 or 600

feet of line, and possibly ruin the block at the same

time; that is the idea of the guard, to keep the line

from flying up and fouling. The idea of the guard

is to keep the line where it belongs for if a line does

not follow the sheave the line will run across the

gooseneck and saw it off and ruin it, or riui into the

side of the block; have had lots of blocks destroyed

in that way and it was a very common complaint in

the woods. This Gilchrist guard, Complainant's

Exhibit 8, remedies that defect.
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The first fast engines came in in 1905 or 1906 and
then there was something like 4 or 5 years before

the Gilchrist block came and we had no self-lubri-

cating block; we fought along with them compound
blocks, which were not practical for use with the

high speed engines.

UPON RE-CROSS EXAMINATION:
In speaking about the quick trip of the line on a

high speed engine, I referred to either way, whether

loaded or unloaded, I didn't say that they hauled

logs through the air at the rate of a mile a minute;

with a log on the line there is no way of telling how
fast it goes, according to how big the log is; when

there is no load on the line, there is no great strain

on the pulley ; a double guard is a much better guard

than Complainant 's Exhibit 8, the one with two ears,

similar to Defendant's Exhibit "V," is a better

guard, and stronger than the Z-shaped guard; the

H-shaped guard would resist the tendency to pull in

the sides of the block better if there was any pull

against it ; to prevent the crowding in of the sides the

H-shaped guard would be stronger; the Defendant's

Exhibit "V" is a stronger guard than Defendant's

Exhibit "W"; the bolt and barrel type of guard, tes-

tified to by F. B. Mallory, would keep the line in all

right, but you couldn't get the line out, although you

could release the shackle without removing such a

guard; I don't know what is the relative speed of

the drum of the donkey engine bringing in the load

and the speed of the haul-back drum, although they
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do not run at the same speed; I figure my estimate

of a speed of a mile a minute from the distance our

main line runs in and the time it takes to put our

main line out; it takes our 1600-foot line about 20

seconds to run out; the time it takes it to bring a

line in depends on how big the log is and how many
times it hangs up ; outside of the question of conven-

ience of removing the cable, I suppose the bolt and

barrel guard would be just as effective as any other

;

the shackle could be removed just as readily as the

other; if one just desired to remove the shackle and

not take the line off the sheave the bolt and barrel

guard would do just as well as the style of guard

shown on Complainant's Exhibit "8."

UPON RE-DIRECT EXAMINATION:
Whenever you relieve the shackle you want to re-

lieve the line too.

''MR. M'CARTHY: If that is true, what is

the advantage in the invention you claim ? Does
the plaintiff wish to concede as a part of the

record, that whenever you want to remove the

shackle you want to remove the guard. Do you
wish to concede that in the record'?

"MR. PECK: You don't get my question.

What I said was, when you relieve the shackle

you want to—when you move your block you
want to get your line out; you don't take your
block and move along with the line.

"MR. M'CARTHY: You wish to take the

block off the line?

"MR. PECK: Certainly. Take the whole
thing apart.
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''MR. M'CARTHY: If that is conceded in

the record, you can finish the case quicker.
'

'MR. PECK : No question about that.
'

'

(Transcript of Testimony, pages 262 and 263.)

UPON RE-CROSS EXAMINATION:
The high-line, sky-line and high-lead blocks have

no guard like the Gilchrist guard; they have their

yoke.

UPON RE-DIRECT EXAMINATION:
The reason for lack of guard is because the block

is heavy enough and the yoke is heavy enough, the

line stays down as it pulls on the block and the yoke

is heavy enough to keep the cheeks apart.

TESTIMONY of WILLIAM F. HEGELE, called

as a witness on behalf of the complainant in

rebuttal

:

My age is 33 years; residence—Seattle, Washing-

ton ; was bookkeeper for Willapa Harbor Iron Works

from 1913, going with them in the first part of 1913

and remaining 4 years and 11 months.

Witness identifies a copy of the letter of the Wil-

lapa Harbor Iron Works of date May 19, 1914, to

Messrs. C. A. Snow & Company as the copy of a let-

ter which he wrote as bookkeeper of the Willapa

Harbor Iron Works.

"MR. M'CARTHY: Objected to as incom-

petent, irrelevant and immaterial. This is a

letter which on its face purports to be written

prior to the time this matter was taken up be-

tween Mr. Mallory and Mr. Gilchrist, and could

have no bearing.



168 JOHN E. GILCHRIST vs.

"COURT: Who is the letter addressed to?

''MR. M'CARTHY: The letter is addressed
to Snow & Co., the Washington patent attorneys
of the plaintiff here.

'

'COURT : I can 't conceive what bearing that
has on the question of laches between Gilchrist

and Mallory; that is the only question in this

case.

"MR. PECK: They have plead not only
laches, but equitable estoppel, and that Gilchrist,

by his course of conduct, has misled them. We
have a right to show what his course of conduct
was in this issue.

"COURT : As to the defendant Mallory. But
the course of conduct of someone else would not

be notice to Mallory.

"MR. PECK : With the question of equitable

estoppel comes up the question of Gilchrist's

good faith in this business.

"COURT: You can put it in the record if

you wish, but I can 't conceive what possible bear-

ing it has on the question in this case. You can
file it in the record.

"MR. M'CARTHY: While the record is not

complete yet, it appears to me, if the Court
please, largely as if this was an attempt to get

the legal opinion in the record.

'

'COURT : I don 't want that in ; we have too

many things in now.

"MR. PECK: We offer this in evidence.

{Marked Complainant's Exliihit 17.)

"COURT: You can identify them and file

them, and if they are competent testimony they

will be considered, but I can't see what bearing

it would have on the subject of laches in this

case. I understand the defense is that the Mal-

lory Company was misled by the conduct of Gil-
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clirist, and as a matter of equity lie ought not

to insist, as against Mallory, on the validity of

this patent, or the infringement, rather. That
is what I understand the defense to be. Not that

Gilchrist had abandoned the patent.

"MR. GARY: All we can show is that Mr.
Gilchrist was diligent in ascertaining his rights,

and these letters show that he was.
'

' COURT : He can testify to that effect. You
can put it in the record, as I said, but I don't

see what bearing it has on the case.

''MR. M'CARTHY: Under the practice

there is no necessity of saving an exception ?

''COURT: I think not, but you can save it,

in order to keep the record clear.

'
'MR. M 'CARTHY : Save an exception. '

'

(Transcript of Testimony, pages 365, 366 and 367.)

Witness identifies letter of C. A. Snow & Company

to J. E. Gilchrist of date June 8, 1914, and the same

was introduced in evidence and marked "Complain-

ant's Exhibit 18."

Witness identifies letter of June 15, 1914, from

Willapa Harbor Iron Works to C. A. Snow & Com-

pany and the same was introduced in evidence and

marked "Complainant's Exhibit 19."

The "infringer's ad" referred to in Complainant's

Exhibit 19 was the ad of F. B. Mallory Company in

the April, 1914, Timberman.

Witness identifies letter of August 19, 1914, to C.

A. Snow & Company from the Willapa Harbor Iron
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Works and the same was introduced, in evidence and

marked "Complainant's Exhibit 20."

Witness identifies letter to Willapa Harbor Iron

Works from C. A. Snow & Company of August 25,

1914, and the same was received in evidence and

marked "Complainant's Exhibit 21."

Witness identifies letter of August 31, 1914, from

C. A. Snow & Company to Willapa Harbor Iron

Works and the same was received in evidence and

marked "Complainant's Exhibit 22."

Witness identifies letter of September 18, 1914, to

the Willapa Harbor Iron Works from C. A. Snow

& Company, and the same was received in evidence

and marked "Complainant's Exhibit 23."

Witness identifies letter of November 12, 1914,

from F. B. Mallory & Company to John E. Gilchrist

and the same was received in evidence and marked

"Complainant's Exhibit 24."

Witness identifies letter of November 16, 1914,

addressed to F. B. Mallory & Company, and the same

was received in evidence and marked "Complain-

ant's Exhibit 25."

Witness identifies letter of November 17, 1914,

from Willapa Harbor Iron Works to F. B. Mallory

& Company, and the came was received in evidence

and marked "Complainant's Exliibit 26."

Witness identifies letter of November 25, 1914,

from Willapa Harbor Iron Works to F. B. Mallory,

and the same was introduced in evidence and marked

"Complainant's Exhibit 27."
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Witness identifies letter of January 25, 1915, from

C. A. Snow & Company to Willapa Harbor Iron

Works.

''MR. M'CARTHY: At this time I wish to

make the same objection I did before, and save

an exception."

(Transcript of Testimony, page 369.)

Last letter introduced in evidence and marked
'

' Complainant 's Exhibit 28.

"

The letter of F. B. Mallory & Comx^any referred to

in Complainant's Exhibit 28 was the letter of No-

vember 12, 1914, Complainant's Exhibit 24.

Witness identifies letter of April 26, 1915, to F.

B. Mallory & Company from the Willapa Harbor

Iron Works and the same was introduced in evidence

and marked "Complainant's Exhibit 29."

Witness identifies letter of April 29, 1915, to the

Willapa Harbor Iron Works from F. B. Mallory &
Company, and the same was received in evidence and

marked "Complainant's Exhibit 30."

Witness identifies letter of May 6, 1915, to the

Willapa Harbor Iron Works from Loyal H. Mc-

Carthy, and the same was received in evidence and

marked "Complainant's Exhibit 31."

Complainant's Exhibit 31 contained a list of pat-

ents upon which the defendant claimed to rely; this

was the first time that we obtained this list of pat-

ents; such list of patents was submitted to our at-

torneys, C. A. Snow & Company, in Washington,
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D. C; I remember receiving an answer from C. A.

Snow & Company but I couldn 't recall the date, have

searched the file for a reply and cannot find it.

UPON CROSS EXAMINATION:
The answer which we received from Snow & Com-

pany recommended a course to pursue.

TESTIMONY of W. S. CRAM, called as a witness

on behalf of the complainant in rebuttal:

Age—53 years; residence—Raymond, Washing-

ton; occupation—manufacturer of lumber; we are

logging and manufacturing lumber at Raymond,

conduct two sawmills and lumber camps ; we are now

logging about 7 or 8 million a month ; am president of

the Sunset Timber Comj)any, devoting all my time to

this business; have been interested in the logging

business since 1902; am more or less familiar with

logging blocks, using them in our camps since I have

been engaged in the business; we first used a block

with just two sides and a sheave which had to be oiled

with an oil can; used that for about five years, I

think; then later some one invented or brought into

use what is known as the grease cup block and that

was used for five or six years, and then self-oiling

blocks of the Gilchrist type came into use ; the first

I ever heard of the self-oiling type of block was the

Gilchrist block about five or six years ago; in the

history of logging engines, when they first started,

they used small engines and had much easier work;

as logging progressed, the logging machinery was en-
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larged and improved and a great deal of trouble was

experienced with the oiling of blocks; there was a

good deal of time lost with the blocks heating and

having to put in new. pins and new sheaves, etc.; I

think it was five or six years after the grease cup

block came in until the self-oiling block came ; during

that time of course i3rogress was made in the size of

the engines and the speed and everything else; the

speed of the engines and machinery expedited log-

ging so that we produced more logs ; am familiar with

the high-lead and sky-line system of logging which we

used to some extent in our operations; I regard the

high-lead and sky-line systems as a step in the ad-

vance progress of the business of logging ; it is becom-

ing more popular all the time. With the high-lead

system of logging it would be possible to use the old

grease cup system, but not practicable; it would be

very cumbersome and we would lose a great deal of

time with it because we would have more or less heat-

ing of blocks and pins ; the blocks on the high-line are

not accessible, so that the trouble can be corrected;

they are usually up out of the way where it is quite

a trouble to reach them; the self oiling blocks have

displaced the grease cup blocks with the big com-

panies to quite a large extent, i)articularly on the

high-lead work and in important places or hard

places ; they are using the self-oiling block quite gen-

erally, I think ; we are using quite a few of the self-

oiling blocks and in the buying of new blocks today

we are buying self-oiling blocks; I don't think we

are buying any other type of block ; am familiar with
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the logging industry to quite an extent in the State

of Washington ; it is my understanding that the self-

oiling blocks are used quite generally in the logging

industry.

UPON CROSS EXAMINATION:
Am connected with the selling end of the business

and the general management of it ; logging blocks are

bought out of our office ; I do not have charge of the

buying of supplies, but any changes in the purchase

of equipment is usually referred to myself or Mr.

Siler, or sometimes to both of us; I have heard the

discussions about these blocks in other camps and

the only personal observations I have had was in my
own camps, what the foreman tells us of the operation

of these blocks ; I am not a mechanic and don't go out

into the woods and superintend the camp ; my infor-

mation is based on what my foreman tells me ; I know

in a general way we are using self-oiling blocks; I

know from my personal observations we are using

self-oiling blocks; I see the invoices going through

the office, I investigate and purchase them; first

started on the sky-line plan of operation three or four

years ago ; I think we used the self-oiling blocks be-

fore we started the sky-line plan of operation; we

used the Gilchrist self-oiling blocks; I don't recall

the use of any Mallory blocks; Mr. Gilchrist's plant

is near us and he is handy there and invented this

block so we naturally used it ; the Gilchrist block was

a good block and what the industry needed; the in-

dustry needed a self-oiling block; I don't know who
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pioneered the higli-line logging in this part of the

country ; I presume it was some loggers that figured

it out; I don't know whether Mr. Mallory introduced

the high-lead logging into my section of the country

or not ; we have dealt with Mr. Mallory for a number

of years but I couldn't swear positively whether we
have bought anything lately from him; I don't recall

seeing any invoices of Mr. Mallory for some time ; I

couldn't tell everything that is purchased for our

camps, but generally when I am there I handle all the

material, all the invoices, and pass the invoices to the

different departments in our office. I open all the

mail when I am at Raymond, but of course, when I

am away, as I am today, these invoices come to the

office and they are opened up and passed to the book-

keeper by someone else; my co-operation is to check

from the financial end just what is doing and before

making any important change in the buying we al-

ways discuss it ; we rely upon and tell our purchasing-

man to buy logging blocks; we don't go and order

blocks from the factory ; we discuss any change in the

design of blocks as we do concerning a change in all

of our machinery ; if we want to make any changes,

we discuss it usually with Mr. Siler, Mr. Owens and

myself; we instruct our superintendents in the mills

and in the camps not to buy anything without first

consulting Mr. Siler or myself ; we often take the ad-

vices of our superintendents, that is natural; prac-

tical experience makes their advice necessary some-

times ; we always try to analyze anything very care-

fully before we change; the first block we used was
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just a plain block with two sides and a sheave, just

used oil on the bearing and sheaves; can't just say

how it was oiled, I think the oil was put right in the

bearing; I am not a mechanic; some had straight

pieces and some had elbows ; we used black engine oil

that you could squeeze out of a can to get on the

sheave ; it seems to me that there was some wool pack-

ing used in the box of the oil chamber, but I couldn't

say positively; I couldn't describe the difficulties

with that kind of a block for I didn't have the prac-

tical experience in using them; the self-oiling block

is very important in the sky-line operation; sky-line

operation has made it possible; self-oiling devices

were always an advantage in any machine ; the sky-

line system of logging probably helped the demand

for the self-oiling block, undoubtedly; if there had

been no sky-line system of logging there might not

have been a demand for the large self-oiling blocks

;

some ground is very rough and you have to have more

powerful machinery to handle the logs, particularly

down in our country, we have some very rough

ground, ground that we could hardly use a high-line

system on, and it takes some very strong block to log

this ground; I don't recall but I think the self-oiling

blocks came in after the sky-line system was adopted,

as I understand the self-oiling block has been in use

about five or six years; I wouldn't know a Gilchrist

block from a Mallory block in going through a log-

ging camp, unless I made inquiry ; and unless I was

making an inspection for that purpose I wouldn't

notice whether the blocks had oil chambers at all;
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from personal observation in the woods I couldn't

answer positively what blocks we are using; as dif-

ferent designs and improvements in logging blocks

have come out, I have naturally looked at them, con-

sidered them, and analyzed them as best I could; I

am not familiar with the details of logging blocks

since 1902 ; I am familiar in a general way with log-

ging blocks ; have never been what is termed a prac-

tical logger actually engaged in logging ; I have never

superintended a logging camp nor worked in one;

have been interested in the way I have stated, hand-

ling the office, buying the logs, selling the logs, buy-

ing timber, opening up logging camps and buying

supplies ; I could not say whether logging blocks are

generally made with removable heads or not; I don't

know what you mean by guards on the logging block

;

I don't think I could tell you what a shouldered pin

is, nor what a block is that has a pin terminally

threaded in the sides.

"MR. PECK: We haven't presented this

man as a mechanical expert. We have present-

ed him for his executive connection with the log-

ging industry, as knowing the general course of

the logging business as applied to this block

business. That is the only way we have pre-

sented him."

(Transcript of Testimony, page 386.)

I couldn't tell the mechanical parts of the block,

am not a mechanic; we have men for that work; I

haven't given the mechanical part any close study,

nothing more than I know the self-oiling l)locks and
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know that we used to have an old oil can system, then

the grease cup came, then the self-oiling block came.

TESTIMONY of H. F. WEATHERBY, called as

a witness on behalf of the complainant in re-

buttal :

Age—44 years ; was roundhouse foreman and mas-

ter mechanic with the Tacoma and Eastern Railroad

Company from 1902 until 1906 ; during that time we

built logging blocks for the Cascade Timber Com-

pany and for the North Coast Timber Company ; the

latter part of 1914 I took the agency for the Willapa

Harbor Iron Works line of logging tools, having all

the territory of Washington north of the South Bend

branch; when I was with the Tacoma Eastern and

while I was employed as machinist for the Puget

Sound Iron and Steel Works, I handled logging

equipment; when I was employed by the Tacoma

Eastern we made a very simple block, the sides of

boiler plate, riveted straps on the sides for the ears,

a square hole in either side corresponding to the

square end of the pin, both ends of the pin threaded

for putting a thin nut on one side to hold the shoul-

ders of the square against the sides of the block ; we

left enough thread to screw a pipe coupling on and

then fitted a plug to force the grease through the hole

in the pin, through a cross bore to the surface of the

pin ; we built that block from 1902 to 1906 ; I first

heard of the self-oiling blocks in 1909, and I called

on Mr. Gilchrist in South Bend and he showed me

what he was doing with it ; that was the first I ever
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heard of the self-oiling patent block, in fact, it was

the first cast steel side block I ever remember seeing

;

subsequently, in 1914, I accepted the agency for the

Gilchrist line of blocks and handled them until Au-

gust, 1916 ; in 1916, when I gave up handling the Gil-

christ line of logging tools, the self-oiling block was

used quite generally in logging camps, but not ex-

clusively in any of them; it was very popular ^vith

high-lead and sky-line operation; I visited all the

camps in my territory and I did not see any other

type of block used for sky-line and high-lead work ; I

mil modify that for I have seen them put the bull

blocks in a tree for high-leads, but they generally

gave a great deal of trouble ; this was w^hen they first

started operations; nearly always, it is my observa-

tion, that they were replaced with self-oiling blocks

;

when I left the trade in 1916 the self-oiling block was

generally used for high-lead work and I had some

camps that were using the self-oiling block for

ground operation, for ground logging and yarding;

when I left the industry in 1916 the adoption of the

self-oiling block was increasing ; I am familiar with

the problem of the use of the grease cup block in con-

nection with high speed engines from my personal

observations in the woods, and while the grease cup

block could be used for high speed operations, it was

not considered j)ractical; in view of the self-oiling

block the grease cup block was not a practical block.
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UPON CROSS EXAMINATION:
While I handled the Gilchrist block from 1914 to

1916, 1 sold quite a few of the large self-oiling blocks,

probably 20 or 24 of the large 24-inch blocks which

weighed 700 to 1000 pounds ; I understand the 36-inch

blocks used in the sky-line system will weigh around

1400 pounds; I am familiar with the construction

of blocks to some extent ; I am familiar with the con-

struction of the Gilchrist block and understand that

it has a cored oil reservoir in the side; before an-

swering whether the Morgan reservoir corresponds

to the Gilchrist reservoir, I would have to know more

about how the Morgan reservoir was put together,

if the chamber is cast integral in the side I should

say it corresi^onds to the Gilchrist reservoir, not like

it, but the principle is similar. I would say that any

liquid placed in the Morgan reservoir would flow

through the pin and find its way to the bearing sur-

face of the sheave; it would make no difference

whether the reservoir was cored or not; in any con-

struction the oil would flow down by gravity; grav-

ity would act exactly the same whether using a cored

reservoir, or whether a reservoir was attached; we

made blocks with swivel cross heads removably con-

nected with two pins so that you could draw one

pin and hinge the top over, the gooseneck or shackle

type was removably connected in the same way, that

has always been the custom so far as I know ; the pin

which I described in the first block manufactured

under my supervision was a shouldered i)in with an

axial hole with a cross bore to the bearing surface,
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with the oiling arrangeinent outside ; 1 never saw an

elbow similar to Defendant's Exhibit "C"; I have

seen blocks with elbows for oiling i)urposes in the

woods ; I never saw anybody oil them ; have seen them

in operation, but never saw anyone oil them; I sold

the Puget Sound donkey engine ; the Washington had

a second motion engine that was faster than the Wil-

lamette engine; I don't recall what the speed was,

but I hardly think it would have a speed of a mile

a minute on the back haul of the line, not in excess

of a speed of one quarter of a mile a minute; of

course, that is very hard to determine, it all depend-

ing upon the speed the engine is running ; have been

in the Poison Logging Camps probably a dozen times

and remember when they used to make the logging

blocks with boiler plate sides hammered out.

"Q. I show you Defendant's Exliibit '3-X' for

identification, and ask you if you recall seeing any

of these blocks in the Poison Logging Camps ?

"A. I saw—I couldn't say as that particular con-

struction, but I believe the principle was very simi-

lar. Wlien I was calling on the Poison Logging

Company, my recollection—this is purely memory

—was the fact they had a flange arrangement riveted

on the sides here, and they had three or four

—

"Q. Rivets?

"A. No, bolts. I said riveting. It was bolted on.

"Q. Was a reservoir, was there not"?

"A. Intended for such.

"Q. Used as such, wasn't it'?

"A. Why, Mr.
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"Q. Just a moment; answer my question.

MR. PECK: Let the witness answer the
question.

" Q. I am asking the question, not what ' Mr. ' said.

I asked if used as such.

"A. I never saw it used as such.

''Q. Do you know that was what it was intended

for?

"A. That is what it was intended for.

'

' Q. How long ago did you see one of these blocks

i' the Poison logging camps ?

"A. I don't just recall the date, but I would say

it was in 1907 or 1908.

"Q. 1907 or 1908?

"A. Yes; this is purely memory; I have nothing

to check from.

"Q. Do you know anything about how this block

operates, the interior of it?

"A. Not a thing.

"Q. Do you know whether it had an axial bore

in the pin?

"A. I assume it had; I never saw it. I couldn't

say.

''Q. You knew it did have a reservoir bolted on,

or riveted on the side.

"A. Had a container.

''Q. For oil?

"A. Intended for oil.

"Q. And the whole would indicate that was used

for liquid oil, would it not ?

"A. It would."

{Transcript of Testimony, pages 396, 397 and 398.)
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UPON RE-DIRECT EXAMINATION:
Referring to the Morgan block as shown by De-

fendant's Exhibit "BB," I would say that the block

was not practical in measurements and general de-

sign
;
logging blocks in the woods suffer hard service

and a block of the Morgan type in the light of the

present art as shown by the self contained chamber,

with a chamber that is stuck on the outside to re-

ceive knocks and blows, would be impractical in log-

ging camps; the same thing is true with reference

to a block of the type of Defendant's Exhibit '*3-X,"

for identification.

UPON RE-CROSS EXAMINATION:
If I was ordered to make up a block with an oil

reservoir, I would use a full cast construction ; if the

block is to be used for logging service it must be a

cast side; from the standpoint of a machinist, if I

was to construct a block, I would have to know what

class of service it was to be used for; then I could

give you some idea of what I would consider prac-

tical for that particular thing ; if for a logging block,

I would consider that it would call for a cast steel

block, and if the order came before there were cast

sides, I would consider it an impossibility; in 1902,

before I saw any casting, I could have constructed

a logging block with a swivel that would have been

practical for the type of logging equipment that they

had at that time; a practical oil chamber cannot be

constructed on a block side without casting it integral

with the side because there is no way of protecting it

;
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no one has ever been able to fasten a reservoir upon

the side so that it would be as secure as if cast in the

side; I could not do it; whether a side made out of

boiler plates with pieces properly secured with bolts

or rivets would stand more blows than a casting, de-

pends on the nature of the casting; that it a matter

for a metallurgist; a casting proj3erly annealed and

heat treated will stand as much of a blow as wrought

iron or steel; castings in logging block sides as now
manufactured would stand as much of a blow as the

sides of Defendant's Exhibit "3-X," for identifica-

tion ; a quick blow has a tendency to crack anything

;

a quick blow sets up a physical strain in wrought iron

as it does in casting ; in an indirect way I know some-

thing about the factor of safety in connection with

stresses and strains of materials ; v/ithout elongation

on a straight pull, flanged steel is usually figured on

a strain of 60,000 pounds to a square inch; with ref-

erence to the question of blows or jerks I do not know

the factor of safety but would have to refer to a text

book; I don't even qualify as an expert and that is

strictly an engineering proposition; I don't recall

having seen a logging block break but have repaired

them after they were broken ; if the oil chamber were

cast, it would be an integral part, would be a box sec-

tion, would add materially to the strength of it
;
parts

of boilers are cast, but I don't know why they do not

cast the whole boiler ; I am not a boiler maker ; boil-

ers are fastened together with rivets with the effect

of welding the parts together ; I don 't think the boiler

making business is comparable to the block making
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business and I don 't think I should be called to make

an answer of comparison ; I do not think that a boiler

plate with less thickness than used in castings would

stand as much strain, but it would if of the same

thickness.

TESTIMONY OF JAMES BEAZEL, called as a

witness on behalf of the complainant in rebuttal.

Age—48 years ; residence—South Bend, Washing-

ton ; occupation—logger in the State of Washington

for the last 30 years; I started in the logging game

with a job of greasing the skids and blocks and

worked at all the different kinds of jobs in the log-

ging camps up to superintendent of a camp and have

owned a part interest in different camps ; have been

foreman and superintendent of camps in an executive

capacity, for the last 15 years, and during that time

have logged fifteen to twenty million feet per year.

The first logging blocks we had were constructed

of boiler plate made in the camp by the blacksmith,

consisting of two shells with straps on the sides form-

ing the ears, a cross head, pin and sheave, oiled with

a squirt can through a hole drilled angularly through

the straps to the pin ; in 1902 or 1903 the Bouse block

came into use, which consisted of two sides and a

pin, with the pin drilled lengthwise and a plug in

which we used compound; the compound or grease

was forced in by screwing down a plug under the

same principle of pressure found in grease cups on a

modern automobile ; the grease cup block was attend-
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ed by men who looked after them in the woods, who

were supposed to go aromid and screw the phigs

down every so often, according to the amount of work

they were doing ; if the blocks were under heavy pres-

sure, the plugs were screwed down a good deal oftener

than on a light draft ; sometimes the men would for-

get to screw down the plugs and we burned up the

blocks ; we had more or less trouble with all that kind

of grease cup blocks ; when the block stopped we gen-

erally took it down and got another block to hang in

its place until we got it fixed; until the block was

replaced the crew that was working around the en-

gine was practically doing nothing.

I first heard of the self-oiling block in about 1909

;

Mr. Gilchrist showed me a model of his self-oiling

block; I couldn't say exactly the time, but I distinct-

ly remember in 1911, after he got his blocks out, that

I bought some of his blocks; it was before he got

his patent out, I think about the Fourth of July in

1909 that I saw his model and we were talking about

it ; we are now using the self-oiling type of blocks of

the Gilchrist type and do not use any other; a man
couldn't sell me any other type of block now, the

other type of block has gone out of date ; the advan-

tage of the self-oiling block over the grease cup or

former types of block is, that when we move a set-

ting we fill the block and don't bother again until

we take it down; it is in there for that setting; the

Gilchrist blocks will hold oil for a long time in oper-

ation ; the first block I put up was a Gilchrist block
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and we hauled somewhere in the neighborhood of

about fifteen hundred thousand feet of logs through

that block and it was up for six weeks; in taking it

down we took it apart to see how much oil there was

in it and it was about one-third full ; during that six

weeks the block was in continuous work every day;

I figure that the self-oiling blocks hold sufficient oil

for any one setting and I never figure on oiling the

blocks on one setting ; of course, it might be possible,

a man would have to oil the blocks more than once

in a setting if he had a great amount of timber, but

I never had that much timber.

If you have to go up in a tree to oil a block, it

would take a man probably about half an hour, to

pull him up there and put the oil in and take him

down; while this oiling was going on that part of

the outfit would have to be closed down; we usually

have one man in the camp who is called a high-lead

man for that kind of work and we pay him extra;

the work of oiling the high-lead blocks isn't a job

for everybody to do; only now and then you get a

man to do this kind of work; they require large

wages.

The type of self-oiling blocks has practically dis-

l)laced all other types of blocks entirely, will in time

;

a good many outfits have discarded the other blocks

altogether ; I suppose some of the smaller outfits are

still using the old type of block ; a good many of them

had this rigging bought and they hated to throw it

away, but as it goes out of commission they replace

it with the self-oiling blocks.
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Have been familiar with the high-lead and sky-

line systems of logging for the last three years; the

high-lead system has come to stay and I believe even-

tually it will be all high-lead and high-line hauling.

When I first came to the State of Washington log-

ging was done with an ox team ; the first donkey en-

gine I saw was along about 1898, a small engine called

the Dolberry ; they kept increasing the speed of log-

ging engines from that time on; the next type with

two drums I saw in Seattle in about 1900; as they

increased the size of the logging engines, they in-

creased the speed of them, and about 1905 they got

a pretty fair speed on their small engines ; we always

had more or less trouble with the oiling systems of

blocks until we got the self-oiling blocks ; before the

self-oiling block came there was always a demand

for a better system of oiling and a great many men

studied on it and got out different rigs, but the com-

pound system seemed, for five or six years, to be

the only system we could get that would come any-

where near giving us any satisfaction at all.

Have used the Mallory type of self-oiling block

and it is the same block as the Gilchrist block so far

as I could see, outside of a few minor changes.

UPON CROSS EXAMINATION:
In the Mallory block the oil enters the axial hole

of the pin through a radial hole, while in the Gilchrist

block it enters through the end of the pin, and there

is a distinction in that regard; some of the blocks
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have one and some have two reservoirs and the sides

are interchangeable; the sky-line Mallory blocks

which we use have two reservoirs; the Gilchrist

blocks have two reservoirs, the kind he is putting out

now; I couldn't tell whether Mallory or Gilchrist

made the first high-lead block; the first one I saw

to take notice of with two reservoirs was the Gilchrist

block about three years ago ; that was the first block

I bought myself and put up.

The main trouble with the first blocks we used with

boiler steel sides was the oiling system; under the

strain of the logging work and the moving donkeys,

the brass bushings would squash out, consequently it

would rub against the sides of the sheaves, cut the

brass, fill up the oil holes, and you couldn't get oil

to the pin, consequently the block burned up; I re-

member when the long bearings were introduced and

my understanding is that they were put in to do away

with the trouble of squashing out the bushings ; the

long bearings had a tendency to overcome the squash-

ing out of the bushings; don't recollect seeing boiler

plate blocks with a long bearing; there were blocks

of the Tommy Moore type with a very long bearing;

have seen one of these boiler plate sides pull all to

pieces; have seen the sheave stripped right out, tear

the sides right out, nothing uncommon ; that was due

to an excessive load which will happen sometimes

wdth any kind of a block ; have seen the boiler plate

sides twisted out of shape, bent up, but they don't

break unless you get an excessive strain on them,

they tear them to pieces; can't say whether the boiler
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plate sides would break as readily as a cast side ; have

seen the cast sides twisted out of shape pretty badly

and still not break, in fact, I have seen them bent,

twisted right over; my opinion is that the breakage

of the boiler plate block about offsets the breakage

of the cast block, don't think there would be much
choice between the two on the question of breaking,

knocks and blows in the woods.

All the blocks that I have used for the last twenty

years have had removably connected tops, cross

heads, shackles, that by removing a cotter pin and

drawing out a pin you could throw the top back ; the

shouldered blocks have been in use for twenty years

;

I have seen some haul-back blocks with recesses in

the sides with very long bearing.

I have seen blocks like Defendant's Exhibit "C";

these blocks came out for the purpose of using oil,

but we loggers didn't figure that was a practical

way, for when the block is run at high speed it gets

hot, the oil gets thin, and runs right out of the block

so that the block burns up; it won't do it so much

with a grease or compound; the hot block doesn't

affect the compound unless you put pressure on it;

Defendant's Exhibit "C" is constructed for either

soft oil or comound with pressure; the elbow blocks

were put out as soft oil blocks ; the plug that fits into

the elbow is a straight plug; that is the kind of a

plug we used ; we had a plug made to screw right into

the coui)lings the same size all the way, those have

been made for years; that is what has been used in
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any compound cup ; I never used that elbow, I took

them elbows off and put on a sleeve and filled it up

with compound and put a plug in; don't know as

there would be a great deal to prevent the oil from

running out of the block any more than out of the

reservoir block if you had any oil there to run, but

the elbow block wouldn't hold much oil; the fact of

the matter is, we use them haul-back blocks in all

kinds of work and logging business ; we use them for

instance in moving the donkey, they are not hung

up in a tree all the time; those elbows wouldn't stay

on there fifteen minutes if you started to move a don-

key in the mountains ; the haul-back blocks are used

for moving the donkeys just the same as they are

used hung up in a tree ; they are not the main block

in moving the donkey, we have what we call the

moving block for moving donkeys, at the same time,

if we are taking a donkey in the mountains, we prob-

ably would stretch out four or five of the haul-back

lines, to hold the donkey from running away down

the hill.

Some time along in 1909 I talked to Mr. Gilchrist

about this patent, he had a patent out for it; I was

in Mr. Gilchrist's shop in an ordinary business way

buying stuff for the camps; I didn't think anybody

was assisting him in ])lanning his self-oiling block;

my experience with Gilchrist is that he won't take

anybody's advice with regard to things; you can't

impose your ideas on Gilchrist because he has ideas

of his own, and you can't change them.
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The highest sjoeed donkey I know of is probably a

thirteen by eighteen Seattle and the mean speed all

depends on the engineer that is running the donkey
;

I judge that the haul-back line could be put back in

the woods at the rate of a mile a minute if a man
wanted to run the engine that fast; the main line

that hauls the load could probably haul logs at a thou-

sand feet in a minute and a half, if they didn't hang

up; that would be about as high speed as practical.

I don't know who pioneered the sky-line mode of

logging in the Pacific Northwest; it came about

gradually; we first started in to use it by moving

the donkeys up on a hill, yarding up hill instead of

down hill ; I remember seeing the models and cuts of

the sky-line system in a catalogue ; the idea was car-

ried from one man to another; I changed from the

old style to the sky-line and high-lead system and

didn't consult with anybody particularly, knew that

the thing was in operation and went to the Mason

County Logging Company in the Black Hills to see

it in operation; had seen illustrations in catalogues

but can't say whether I got my idea from that or

somebody told me about it; I had heard about this

high-lead system and how it worked, talked to people

that had been actually engaged in it.

Prior to the introduction of the high-lead system

we used blocks weighing from 30 to 1000 pounds;

the thousand x)o^^nd block was the Tommy Moore;

we would hang these big blocks up about 30 or 40

feet, long before the high-lead system was intro-
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duced, never used any of the large type of self-oiling

blocks before putting in the high-lead system ; when
I changed to the high-lead system of logging, I

changed to the self-oiling style of block
;
prior to that

time I was using the old style of blocks as yarding

blocks and haul-back blocks. The high-lead system

had been used more or less for years before I adopted

it ; I have a man in my camp to look after the high-

lead blocks when I can keep him; but they are not

always available, sometimes I borrowed a man; it

cost me $50 to get the man to go up and change one

block; we don't inspect these blocks every few days,

we never inspect the self-oiling blocks unless we want

to change them; it has been my experience that the

self-oiling blocks have run under continual work for

six weeks without oiling.

TESTIMONY OF H. J. OWENS, called as a wit-

ness on behalf of the complainant in rebuttal.

Age—57 years; residence—Raymond, Washing-

ton ; occupation—a logger for the past 22 years ; first

experience with horses and then about 2 years later,

in 1900 or 1901, I went to logging with a donkey en-

gine and have been logging with a donkey engine ever

since; have been manager of logging camps for the

last 20 years ; logged for myself a long time as an in-

dependent logger, then went with the Owen Logging

Company which is putting out about two million feet

of logs per month ; have been manager of that com-

pany for the past 16 years.
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In 1904 we used the Gilchrist logging block which

was then oiled with an oil can through a little hole

drilled in the side of the shells intersecting with the

pin ; the last block we used was the grease cup block

made by Mr. Gilchrist and the next type we used was

the Gilchrist self-oiling block, which I first bought

in March, 1910; he gave me a block at that time to

try out ; he had then made application for his patent

;

since 1910 1 have used the Gilchrist self-oiling blocks

;

I think we have a Bouse block in the camp and one

Mallory self-oiling block of the same type as the Gil-

christ block ; we use nothing else but self-oiling blocks

in our camp now; I know from talking with other

loggers in Washington that they are all adopting self-

oiling blocks; the outstanding features of the Gil-

christ type of block are the long bearing pin or hub,

the self-oiling device and the hinged top; the long

bearing gives less pressure on the pin and the brass

bushings by distributing the pressure over greater

area ; the blocks which we had prior to the self-oiling

blocks were the best we had, I don't know whether

you would call them efficient or not, but they were

the best blocks we had and we considered them good

blocks in those days.

UPON CROSS EXAMINATION:
There is always a demand for something better if

we can get it, and progress is being made in all

methods of work—of logging and in equipment of

all kinds ; a large portion of this advancement is due

to the requests of the loggers in the woods ; improve-



F. B. MALLORY COMPANY 195

ments in logging devices I believe have come as a

result of the requests of the loggers, that is, I think

that they have come from observation ; the logger in

the woods knows what is needed and he tells the

equipment man what to furnish ; when I first started

in the logging business we had blocks hammered out

of boiler sides and they were tolerable, fair sides in

those days; we didn't have much trouble with the

sides, the trouble was mostly with the cutting of the

pin, wearing out the pin or the bushing giving way,

no particular complaint of the sides; the case side

is more subject to breakage than the boiler plate side,

I think; all the blocks which I have used have had

removably connected tops, also shouldered pins; in

1905 or 1906 I used the combination of oil going

through the pin with a grease cup on it, but don't

think I used pins with a long bearing as soon as

that; the sides are held together either by the cross

head or shackle at the top or by an axial pin through

the center; the axial pin holds the sides together

either by a screw or a threaded portion of the pin,

or by a burr threaded on the outside ; they stood the

knocks and bumps in the woods very well, if you riv-

eted a piece on the outside any blow which would

knock that piece off might or might not knock the

sides apart, but, of course, would be liable to spring

the sides, possibly; the side plates of a block; the

side plates of a block only have two points of contact

near the top and at the axle ; two pieces of plate can

be more securely fastened together where they come

in contact all aromid the outer edges, than where
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they only come in contact in two places; you could

rivet a piece on the outside of the shell that would

be as secure as the position of the connection of the

two sides ; there would be no great difficulty about a

riveted oil reservoir being knocked off but there is

great chance of its leaking.

''Q. Be a chance for leaking?

''A. Yes.

"Q. If got bent out of shape a litttle?

"A. Don't require much bending; take a riveted

oil cup

—

"Q. You know how they pack joints—steam

joints?

"A. Yes.

"Q. And how they pack the sheets in their places

under pressure, where no leakage? They put in

what is called gaskets or rubber packing?

"A. Yes, sir.

"Q. If gaskets or rubber packing where fastened

on, there wouldn't be great danger of leakage, would

there ?

''A. Might not leak right on the start, but I think

the usage of the block would cause it to leak.

"Q. You know the way boiler plate is secured

together in making boilers?

"A. Well, I know practically, yes.

''Q. Makes a practical weld, doesn't it, the way

it is put on?

^'A. Yes.

*'Q. The rivets going through, and if a piece of

plate were attached to the side of a block side, of
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boiler plate, in the same manner, do you anticipate

you would have much trouble about leakage ?

*'A. Yes, I think there would be.

"Q. What is that?

''A. Might be liable to leak, yes.

"Q. You think a blow would cause that to leak

before it would break the sides apart?

"A. Yes, sir.

"Q. And still not break the sides apart?

"A. Yes, sir, I think so.

"Q. Practically all of your blocks are Gilchrist

blocks ?

"A. Yes, sir.

"Q. And always have been?

**A. Yes, sir.

"Q. You don't know much about any other kind

of block, do you?

"A. No, sir, don't pretend to.

"Q. You never had a block with an oil reservoir

riveted on the side that you have used, then?

"A. No, sir ; I think we have—I did have a black-

smith, man by the name of John Smith, put a patch

on a block.

"Q. A reservoir?

"A. Yes, I guess you call it a reservoir.

*'Q. An oil container ?

"A. But it wasn't a success.

'
' Q. When was that done ?

"A. That was along about—somewhere between

1909 and 1910; may have been 1910; I wouldn't say

for sure.
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"Q. Have you ever been in any Poison logging

camp?

"A. No, sir.

"Q. You don't know anything about the old Pol-

son logging block then, with an oil reservoir

"A. No, sir.

RE-DIRECT EXAMINATION:
Questions by Mr. Peck: You say that block you

did experiment with, with the blacksmith putting a

patch on the side, was not successful?

"A. No, sir.

"Q. What was the matter with it?

"A. Leaked.

CROSS EXAMINATION:
"Q. Did you put a gasket in between?

"A. It was packed with wicking.

"Q. Packed with wicking? I mean between the

sides, where the riveted plate?

"A. Packed with wicking.

'
' Q. That leaked before it was ever banged around

at all, didn't it?

"A. No, it seemed to hold all right on the start,

but woudn't stand the banging."

(Transcript of Testimony, pages 434 and 435.)

It fed the oil all right through the end of the pin

;

the operation of the lubrication was successful, only

it leaked ; the Gilchrist blocks were successful when

they first came out.
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UPON RE-DIRECT EXAMINATION:
The Gilchrist block didn't have the Z-shaped guard

when it first came out ; the guard was of advantage
in that it kept the line from fouling on the block;

one can get along without the guards in using lighter

blocks, but it is impractical.

UPON RE-CROSS EXAMINATION:
Never had a block with the bolt and barrel form

of guard, had the H-shaped guard similar to Defend-

ant 's Exhibit ''V"; haven't seen many of the

Z-shaped guards but I think there was one or two

blocks in the camp with Z-shaped guards, most of

them have H-shaped guard ; I consider the H-shaped

guard a better guard than the Z-shai)ed guard, it

protects the block in keeping the sides from spread-

ing apart and also from pushing in. I think the

H-shaped guard will stand a bigger strain on com-

pression and tension than the Z-shaped guard. The

connecting member in the H-shaped guard performs

practically no other function than that of holding

the compression links together, not particularly any

strain on that, and the line can't damage that in any

way. I don't suppose the connecting member could

act as a guard for it performs no function except

holding the compression links together.

TESTIMONY OF RALPH V. PEARCE, called as

a witness by the .defendant in rebuttal

:

Age—60 years ; residence—Centralia, Washington

;

have followed the logging business nearly all my life

;
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I worked in camp for wages and have owned camps

;

went to work in the camps in 1887, worked until 1903

and then stopped until the steam logging came in;

opened up camps for myself in 1907, worked until

the fall of 1909, stopped until the spring of 1911,

and opened camp again, and worked until 1913; in

1916 bought a donkey and logged until the close of

the war.

Have been familiar with logging blocks since I

was a boy; the first I ever heard of the self-oiling

type of block was in 1912, which was the Gilchrist

block, and from that time to this all the blocks which

I have used have been the self-oiling Gilchrist type

;

I would buy no other type of block because the other

blocks give too much trouble and you don't have to

watch the self-oiling blocks so much ; my experience

has been that you can leave the self-oiling blocks and

know that they will be running without depending

upon some human agency to oil them or turn down

the grease cups; the first self-oiling block I bought

was a trip-line block and my instructions were to

hang it up and let it alone for three weeks ; I did so

and after continuous operations for three weeks I

examined it and it had oil in it ; have done high-lead

work and owned three high-lead blocks; in my judg-

ment the high-lead system of logging has come to

stay; I wouldn't think of logging at all any more in

the old style way on the ground; not only in rough

ground, but in soft ground, the high-lead and sky-

line systems of logging are iDarticularly adapted.
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UPON CROSS EXAMINATION:
Never used any blocks with elbows for oiling; I

had all Gilchrist blocks when I sold out
;
part of these

Gilchrist blocks had guards on them like Defend-

ant's Exhibit "V" with two compression links ex-

tending directly from the pin on the one side and the

pin on the other with a connecting piece between the

two; in case of a heavy load on the block with the

tendency to pull the sides together, I don't know
whether the H or the Z-shaped guard would be bet-

ter, the supporting piece in the center ought to be a

pretty good brace; the H-shaped would be a better

guard than the Z-shaped guard; never used a

Z-shaped guard that I know of; if it came to the

point of spreading the sides the element in the center

of the Z-shaped guard would have very little utility

;

all the blocks which I have used have had removably

connected or hinged tops, and I don't recall any block

that I ever used but what had some way of taking

the line out and putting it in without taking the block

to pieces. The first long pin block that I ever saw

was the Skookum in 1907 or 1908. It had to have

recesses in the sides of the shell with projecting hubs

in order to have long bearings ; it had an axially bored

pin with a radial hole to the bearing surface, I think.

TESTIMONY OF B. A. WHEATON, called as a

witness on behalf of the complainant in rebuttal

:

Age—53 years; residence. South Bend, Washing-

ton; occupation—building sleds for donkey engines

and moiuiting engines since 1907; the business of
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selling donkeys and putting them in the woods has

been my main business since 1907, removed these

donkeys with logging blocks and lines; have moved

donkeys eight or nine miles at times with a moving

block; a moving block is a block with a specially

large sheave built on the same lines as a yarding

block, excepting that it is larger and heavier and is

universally a gooseneck or shackle block; when the

donkey is moved, the block is permanently fastened

to the tree and the bight of the line is through the

block; the grease cup type of block is not very suc-

cessful ; the grease cup elbows are hard to keep on as

rough as you use moving blocks; when setting the

rigging to move a donkey, you have to have some

way to get your moving block out, and you generally

take it out with a haul-back block so that the moving

block is packed through the snow, mud, brush, or

whatever happens to be in the way without reference

to what shape it is in ; have used the self-oiling block

in suit, and it is a far superior block to the grease cup

block in that it takes less attention, is more efficient

and stays lubricated better; any block with a re-

cessed hub stays clean on the bearing better than a

straight sheave block and the more dirt you keep

out of the bearing the less wear on the pin.

Am familiar with the logging equipment used in

the western part of Lewis County, Washington, and

Pacific County and part of Grays Harbor County,

where I worked moving donkeys and in these camps

it is the fact that the self-oiling type of block is al-
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most universally displacing the old grease cup type

of block; there are some grease cup blocks but the

new blocks are all self-oiling blocks.

UPON CROSS EXAMINATION:
Am only speaking of the use of blocks in the local-

ity where I am acquainted; an elbow block with re-

cessed sides would exclude the dirt from the bearing

just as effectively as an oil chambered side with the

recesses, and the lubrication would be just as good

as long as the oil was there, the difference would be

that the reservoir and the pin in the elbow block

would not be as large as the reservoir in the oil cham-

bered block and you would have to oil more frequent-

ly, a matter of convenience to save from oiling so fre-

quently ; moving blocks are close to the ground where

you can oil them if you happen to see them in time

;

have seen several different makes of blocks with

lubricating sides, and many of the leading logging-

supply houses make moving blocks with oil reser-

voirs in the sides; with the fast donkeys we have I

think the haul-back line moving so rapidly created

one of the first demands for the auto-lubricating or

self-oiling blocks. The blocks which have been used

in my vicinity since 1907 have had removably con-

nected tops, either a cross head or a gooseneck shackle

so that they could be readily disconnected ; have seen

blocks with guards and some of them have been an

H-shaped like Defendant's Exhibit "V" ; have seen a

few guards of the Z-shaped similar to Defendant's

Exhibit '

'W, '

' but not very many ; most of the guards
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were of the H-sliape ; the main function of the guard

is to keep the line down so that it will not fly up into

the gooseneck shackle ; most any kind of a guard will

serve that purpose ; the bolt and barrel form of guard

would serve that purpose but would be hard to get

in and out
;
you seldom release the shackle until after

you have thrown the line out; you can't release the

line of your sheave without releasing the shackle ; I

know of no advantage in having a guard stay in place

when you release the shackle.

TESTIMONY OF J. E. KELLY, called as a witness

on behalf of the defendant in rebuttal

:

Age—32 years; occupation—moulder serving ap-

prenticeship with Willapa Harbor Iron Works,

which was completed in November, 1909; while an

apprentice I worked on the Gilchrist self-oiling

block, first started to do some work on that in Sep-

tember, 1909, under the instructions of Mr, Gilchrist,

working from a wooden pattern which Mr. Gilchrist

had made; the first pattern that he gave me I didn't

get a very good casting from and he had another

made by a pattern maker and I got him a casting that

was good for all purposes that he wanted, in about

the first week in October; I saw the first block as-

sembled which was sent to the patent office, I be-

lieve before my time as an apprentice was up; I

heard that the block was sent to Snow & Company,

patent attorneys.
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Witness identifies an exhibit as being half of the

block side made by him before the middle of Novem-

ber, 1909 ; this block side was made for the same pur-

pose as the other, except that the other had one ear

Exhibit introduced and marked "Complainant's

Exhibit 32."

Witness identifies a guard marked *'121-CH,"

with the words "Gilchrist Patent" on the same, as

being a guard which he took off from a Stewart block

which came into the Willapa Harbor Iron Works
for repairs, being a type of guard made b ythe Wil-

lapa Harbor Iron Works.

"MR. PECK: I offer this in evidence.

MR. M'CARTHY: For what purpose?

MR. PECK: To show acquiescence. We
have a right to show acquiescence of the manu-
facturing trade to our patent, showing the con-

struction of the trade, interpretation of the

trade.

MR. M'CARTHY: We object as incom-
petent, irrelevant and immaterial. No connec-

tion between the defendant and the Stewart
Brothers. Shows no license on the part of F.

B. Mallory.

COURT : Admitted for whatever it is worth.

Offered in evidence and marked Complainant's

Exhibit 33."

(Transcript of Testimonij, page 458.)

I saw the first Gilchrist self-oiling block assembled

as a practical working block having one lug on the

sides, between the first and the middle of October,

1909.
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TESTIMONY OF CHARLES S. COREY, called

as a witness on behalf of complainant in re-

buttal :

Occuimtion—machinist; worked as a maciiinist

for Willaj^a Harbor Iron Works in 1909 and 1910;

saw the first self-oiling block assembled in the month

of October, 1909 ; I fixed that date because the Alaska

Yukon Exposition was held in Seattle in 1909, and

when I came back from visiting the Exposition on

the first of September, 1909, I saw the first pattern

;

the second pattern I saw about the first of October

and the block was cast as quick as we could get the

casting pattern and was then assembled; to my
knowledge the first assembled block was shipped to

Washington, D. C, leaving the plant somewhere near

the first of November, 1909; went to work for Mr.

Gilchrist in 1903 and worked for him until April,

1911, and again from September, 1911, to May, 1913,

again from May, 1918, to date, and from 1903 to 1911

I know that Mr. Gilchrist was working and experi-

menting on a logging block.

''MR. PECK: Mr. Gilchrist, will you please

withdraw. (Mr. Gilchrist leaves the room.) Mr.
Gilchrist, the plaintiff in this case, about a year
ago, suffered a cerebral hemorrhage and had
w^hat is known as a shock. He has also advanced
heart disease and Bright 's disease. He came
up for the purpose of attending this trial, and
]iarticipating in the trial, last Saturday night.

Sunday morning I examined him in the office,

and he became so incapacitated physically that

I sent him to a physician. We have the physi-
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cian here, who will testify as to his condition, by
way of excuse for not putting him upon the
stand. '

'

(Transcript of Testimony, page 461.)

TESTIMONY OF DR. WILLIAM S. KNOX, called

as a witness on behalf of the complainant in re-

buttal, whose qualifications as a physician and
surgeon are admitted by the defendant

:

Am acquainted with the complainant, Mr. Gil-

christ, and examined him first in May, 1919, and

again two days ago in my office.

*'Q. What is his physical condition as to the pro-

priety of putting him on the stand and undergoing

a strain, in this case?

"A. Well, in the first place, Mr. Gilchrist is 64

or 65 years of age. He has an advanced arterial

schlerosis; what I mean by that is stiffening of the

arteries. He has a chronic affection of the heart

muscles, and also kidney change, which we call

Bright 's disease. In addition to that he had, a year

ago, a hemorrhage in the left side of his brain, from

which he has not fully recovered, as yet; and when

I was asked as to whether I would consider it proper

for him to testify I advised very strongly against it,

regardless of what was at stake. I did that for the

reason that any excitement as well as any severe

physical exertion, might easily precipitate another

hemorrhage, and cause death."

(Transcript of Tcstunoji/i, pcKjes 461 and 462.)
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UPON CROSS EXAMINATION:
I referred to hemorrhage of one of the vessels of

the brain, that is, apoplexy.

TESTIMONY OF J. C. PRENTISS, called by the

complainant as a witness in rebuttal:

I was a blacksmith for Mr. Gilchrist from the

spring of 1905 until May, 1910, and saw the first self-

oiling block assembled of the type in suit here ; this

block was completed not later than the middle of

November, 1909 ; I fixed that time by the fact that

I left in the spring of 1910 and I know the block was

completed in the fall before I left.

TESTIMONY OF CHARLES S. COREY, recalled

by the complainant as a witness in rebuttal

:

Complainant's Exhibit 7 contains all the elements

of the first Gilchrist block assembled in the fall of

1909, the only difference being that the first block

had only one ear on the oil side.

Am manager and superintendent of the Willapa

Harbor Iron Works, which is an assumed trade name

of Mr. Gilchrist, the complainant; the Willapa Har-

bor Iron Works is not a corporation.

Mr. Gilchrist has secured fourteen patents on log-

ging equipment manufactured by the Willapa Har-

bor Iron Works, six of which are on logging blocks,

two with reference to sheaves and four with refer-

ence to blocks.
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UPON CROSS EXAMINATION:
The first block assembled in the fall of 1909 had

one lug on the oil side and two lugs on the plain side,

and the top or head piece had three lugs, two lugs

on the one side and one on the other ; and except for

that one feature it corresponds with Complainant's

Exhibit 7.

UPON RE-DIRECT EXAMINATION:
Since 1910 the Willapa Harbor Iron Works has

been continually manufacturing the Gilchrist type

of self-oiling block and the production of these blocks

increased as time went on.

UPON RE-CROSS EXAMINATION:

The first block was similar to Complainant's Ex-

hibit No. 7 so far as the oil chamber was concerned,

the oil side was an enlarged portion, full size of the

side ; in our later design in high-lead blocks we con-

fined the oil chamber to a narrow strip down the cen-

ter of the side, the new design making a narrow res-

ervoir from the lugs to the bearing.

TESTIMONY OF L. E. YOUNIE, recalled as a

witness on behalf of the complainant in rebuttal

:

Have examined the prior patents and various ex-

hibits that have been introduced in this case to show

anticipation, but I do not find all of the elements of

claims 1, 4 or 5 of Gilchrist patent No. 977,613 in com-

bination in any one of the exhibits here, or in the

prior art; I do not find all the elements of the com-
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bination of the first claim of Gilchrist No. 977,613

in the Morgan patent, but I agree with Mr. Reynolds,

the expert of the defendant, that the Morgan patent

of all patents introduced in evidence is the nearest

approach to meeting claim 1 of Gilchrist No. 977,613

;

in the Morgan patent the interior oil chamber speci-

fied in Gilchrist is lacking ; as I understand the term

''interior," it means within the confines of the in-

side and the outside of the block side; the reservoir

in the Morgan i:)atent is not interior for the reason

that I cannot find it within the confines of the inside

and the outside of the block side and is not an interior

chamber in the sense that Mr. Gilchrist had in mind,

or in any sense ; the reservoir on the Morgan patent

is simply an oil receptacle attached on the outside by

means of rivets and it has the effect of weakening

the block side to the extent of the amount of material

drilled out of the block side to make place for the

rivets, which is of considerable moment if you count

the number of rivets that are supposed to be used

in that side, it takes quite a bit of material away.

The Morgan block would not be a practical logging

block because the abuse and rough usage to which it

would be subjected as all logging equipment is from

time to time, would incapacitate it, make the oil re-

ceptacle leak and it would be of no use; it is not

necessary to break the side before impairing the use

of the chamber for if it were subjected to a blow suf-

ficient to loosen up the rivets, or turn up the edge of

the applied piece slightly, the oil would run out, and

you wouldn 't have an oil chamber ; if there were leak-
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age at the top air pressure would be admitted which

would materially affect the rapidity with which the

oil would flow out of it, which I consider of very

great importance in an interior oil chamber.

With reference to a comparison of costs in the

production of the Morgan side and the Gilchrist side,

let us take Defendant's Exhibit "T" for illustration;

this side will weigh in cast steel about twenty pounds,

which can be purchased for twenty cents a pound

today ; if you want to incorporate in one of these sides

an interior oil chamber it will cost you about two

cents a pound more to do so, which would be the first

and last additional cost to install the oil chamber, or

forty cents; the plain side would cost $4.00 and the

oil reservoir side would cost $4.40 ; the outside piece

of a Morgan block in the same side would cost as fol-

lows : six pounds of material at forty cents per pound

—$2.40; sixteen rivets at five cents apiece—$0.80;

machining the plate and drilling the holes and get-

ting it ready to apply—$0.25 ; or a total of $3.45,

making the Morgan block side of the size of Defend-

ant 's Exhibit "T" cost $3.00 more than the Gilchrist

block side of the same size.

"Q. Now would you need any more additional

material if it were properly distributed, to have an

oil chamber side as contrasted with the plain side?

"A. Not an ounce; the same amoimt of material

if properly distributed will make a stronger side

with the oil chamber, than without.

"Q. AVhat is a conmion illustration of that?
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"A. Well, it is a well known fact in mechanics

that a hollow member, like a piece of pipe, is stronger

than a solid member containing the same amount of

material, subjected to any strain, whether torsional

or bending strain.

"

{Transcript of Testimony, page 472.)

Defendant's expert, Mr. Reynolds, stated that

there was no consideration that governed the width

of the sheaves of the pulley block ; I do not agree with

his conclusion for there are very definite considera-

tions which I, as a designer of pulley blocks for six-

teen years at the Willamette Iron & Steel Works,

am familiar with as governing the width of sheaves.

''A. In the first place the width of the sheave is

governed by diameter of the line which is supposed

to be used on the sheave. In designing a block a mat-

ter of very first consideration is to keep the weight

within certain limits ; keep the weight as low as pos-

sible, and have material enough to stand the strain,

but keep the weight down. That is what we all try

to do, because these blocks are manually handled over

ground that is very difficult for a man to get over.

They have to be carried up mountain sides, up hill-

sides, over logs, and through underbrush; through

gulleys and ravines, where even a man's footing is

sometimes—it is difficult for a man to get his foot-

ing; difficult for a man to get over; these blocks

often have to be carried. So you can see that it is

a very important—it is important that we keep down
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the weight within certain bounds, making the sheave

no wider at the rim than just necessary to accom-

modate certain size rope. You can readily see that

the only means left for us to avail ourselves to get a

long bearing is to put in the annular recess. We
can't build a sheave with a rim four inches wide, be-

cause we want a bearing four inches wide. If we

want to use a one-inch rope in that block, we would

make the rim one and a half, or one and three-quar-

ter inches. Then put in an annular recess. This

gives a long bearing; we haven't the big mass of rim

and the big mass of block. '

'

{Transcript of Testimony, pages 475 and 476.)

I find very close cooperation between all the ele-

ments in the several claims of the Gilchrist patent.

*'Q. Will you please explain the cooperative re-

lation between the parts of the block?

"A. Well, I find with the conditions existing out

in the woods, where these blocks are performing the

function for which they are built—we go out in the

woods and find this block suspended by a wire sling

to some tree or some stump, and the line is running

over the sheave with a load of some dimensions, we

don't know what. The block in the first place is

suspended by a removable top, which not only sus-

pends the block, but is performing the function of

holding the sides in position. The pin is assisting

and cooperating with the top to hold the sides in po-

sition. The shoulders of the pin are fixed against

the inside faces of the sides; pin sheave rotably
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mounted thereon, is turning on the pins. I find the

ends of the pins terminally mounted in the sides,

with the axial opening communicating with the oil

chamber, conducting oil through the axial opening

and through the radial bores to the bearing surface

of the pin. The sheave in its rotations is wiping the

oil away from the axial opening or the radial open-

ing, and distributing it uniformly over the whole ex-

tent of the pin bearing, the sheave running normally

and freely between the sides. The oil chamber is at

the same time cooperating; it is retaining the oil,

holding it, and feeding it to the axial opening in the

pin, as required, as it is carried away by the motion

of the sheave. I find if the sheave would stoj)

—

"Q. Just a moment. If the removable top or any

portion thereof should be so weak as to permit of the

sides to approach each other, what would be the

effect?

"A. The first effect might be to put a frictional

load, and that vice like action on the side of the rim,

and tend to stop

—

"Q. The rim of what?

"A. The rim of the sheave. It might not stop it,

but applied with sulficient force might stop the

sheave from rotating.

"Q. What effect yould that have upon the oil

system ?

"A. It would stop the whole operations; would

stop the whole function of the block.

"Q. Of the oiling system particularly. Would

any oil be fed to the pin?
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''A. No, the oil would not be fed to the pin, or

distributed over the bearing surface; the sheave is

stopped.

"Q. Might be a little oil fed to the pin, but it

would not be distributed?

''A. A little oil might run through the bearing

and drop out—off the block.

"Q. It wouldn't be distributed over the bearing?

"A. Because the sheave is stationary; the sheave

is not moving enough to distribute the oil over the

bearing surface.

"Q. Then you find that all of the parts and

all of the elements of that block are in cooperative

relation, one dependent upon the other ?

"A. I find them all in cooperation, each one de-

pending upon all the others.

"Q. You regard that pulley block as a unitary

integral ?

"A. I certainly do. If you have in mind the

function for which the block is designed."

(Transcript of Testimony, pages 476, 477 and 478.)

I have examined Defendant's Exhibit "Y," a Mal-

lory block, and find that it contains substantially the

elements of claims 1, 4 and 5 of Gilchrist No. 977,613

;

I would say that it is an exact copy of a block de-

scribed by claims 1, 4 and 5 of the Gilchrist patent

No. 977,613.

I have also examined Defendant's Exhibit "X,"

the other type of Mallory block, and find that it also

contains all the elements shown in claims 1, 4 and
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5 of Gilchrist No. 977,613, but there is a slight dif-

ference in the pin, the axial opening communicating

with the oil chamber by way of radial connection;

this difference does not in any way affect the ques-

tion of infringement ; the pin has two shoulders and

is terminally mounted in the sides ; the axial opening

communicates with the oil chamber through radial

holes rather than through the end of the pin; the

pin is terminally mounted in the side, the only dif-

ference being that the thread is on the outside fast-

ened by a nut ; it doesn 't make any difference whether

you put the threads in the sides or have them in the

nut on the outside.

There is another very slight difference in the

closeness with which the hub fits in the Mallory and

the Gilchrist blocks ; in the Mallory block it does not

fit quite as deeply, quite as closely as in the Gilchrist

block, which would thus impair its efficiency as a

dust protection.

UPON CROSS EXAMINATION:
I don't claim to be an expert on patents, but I own

seven or eight myself and have spent something like

three or four thousand dollars getting patents and

know something about them; a combination in pat-

ent law, as I understand the term, is the putting to-

gether of elements that have different functions, with

the major function in view, using the different ele-

ments and their different functions, to perform the

major function. I don't understand that there must

be a change in the function which an old element
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performs in order to give you a combination patent

;

in fact, I know there doesn't need to be any change,

nor a new result obtained by each element, ])ut if

the combination performs the major function in a

more satisfactory manner, it has been held that it

is an invention ; these elements of the several claims

of the Gilchrist patent as far as I have been able to

find in examining the patents and exhibits here pro-

duced are not all applied together in any one patent

;

I believe that all of the elements have been found

separately or in different combinations except the

interior oil chamber; the Ludford patent discloses

an interior oil chamber and I do find all of the ele-

ments performing like function in the prior art; if

the block side were cast on in the Morgan patent, I

would consider that would fall in the Gilchrist claim

;

the distinction that I make between the Morgan pat-

ent and the Gilchrist patent, with reference to the

element of an interior oil chamber, is that the Mor-

gan patent is riveted on and in the Gilchrist patent

it is cast integral in the side ; the method of fastening

the pin in the side as shown n Mallory block, Defend-

ant 's Exhibit "X," is equivalent to the method de-

scribed in the Gilchrist patent; I consider the fact

that the addition of the oil chamber in the Gilchrist

block makes a stronger side is a function that belongs

to the Gilchrist patent ; it makes no difference wheth-

er the oil chamber extends over the whole side or is

confined to a narrow strip, one is the equivalent of

the other. The block side of Complainant's Exhibit

8 would be just as strong as the block side of boiler



218 JOHN E. GILCHRIST vs.

plate and might be a good deal stronger ; in the Mor-
gan block the drilling out of the holes to put in the

bolts and rivets weakens the side and the side is

weaker than it was before the holes were made and

the additional piece riveted on; heavy construction

work, as large bridges, etc., are built up of strips

riveted together as a matter of convenience, I don't

believe it would be possible to cast the Morrison

Street Bridge in one piece ; two pieces of metal riv-

eted together and combined are stronger than one of

them alone ; if, in the Morgan block side, you made
use of both pieces to take the strain, then the side

would be stronger than it was before the chamber was

riveted on ; but in the Morgan block the side riveted

on is not located so that it takes any partof the tor-

sional or tension strain.

I can't conceive of the tension strain which must

pass between the head and the pin, ever taking this

circuitous route out through this metal, when it can

go down through here ; there will be no strain on this

metal here until this is ruptured, or passes the elastic

limit.

If the block side were broken then the side which

was riveted on might help to hold it ; there might be

enough metal put in the piece which was riveted on

to hold the block, after the block side was broken.

Have had practical experience in the block busi-

ness and know that there is trouble with a cored out

casting by reason of the sand loosening up; in the

cast side you might get some sand through the pas-

sages over on the bearing that would have a tendency
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to cut the bearings ; if you have a boiler plate riveted

on to the side of the reservoir you wouldn't have

any sand but you might have chips or scale, or some-

thing equivalent to sand; you can thoroughly clean

your casting by pickling it out with acid; I have

heard the complaint of loggers that the blocks have

ground out from sand cores ; I have designed blocks

recently with the core in such shape to make it easy

to clean out; the core sand is a disadvantage but I

don't hold that it is hard to clean out.

Witness' attention is called to an advertisement

in the Timberman of Skookum blocks, entitled, '

' The

Inside Story of the New Skookum Blocks. Note the

sand-proof steel reservoir securely welded in the

block side." The same was introduced in evidence

and marked "Defendant's Exhibit 3-Y."

Referring to the block shown in the last exhibit

I do not think that it makes as good a reservoir as

the Gilchrist reservoir, it is built up of thin galvan-

ized iron or something like that ; I do not think that

kind of a reservoir would stand abuse out in the

woods ; I had nothing to do with designing this block

;

there were no rivets used to place that reservoir in

place and the side has not been weakened, nor is there

any projection to be knocked off.

"Q. Do you consider this illustration shown in

Defendant's Exhibit 3-Y, answers all of the elements

of Claim 1 of the Gilchrist patent?

MR. PECK: Objected to as incom])otent, ir-

relevant and inmiaterial. That is not in the

prior art, and is not claimed in the prior art.
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MR. M'CARTHY: We are testing out the

man's ability to show what elements are in.

"A, I think that this block conforms to all the

elements in the Gilchrist patent, Claim 1. '

'

(Transcript of Testimony, page 492.)

If the reservoir were welded on in the Morgan

block I would say that it would conform to the claim

of the Gilchrist patent; if the Gilchrist top were a

solid top instead of a removable top, there would be

no difference in the function of the oiling device

while in operation; the oiling device only operates

while the block is in operation; a solid top would

make no change in the oiling function; the remov-

able top co-acts and helps the oiling devices perform-

ing their functions in that it is cooperative with the

pin to hold the sides in position, although any solid

top will do the same thing; the function of the re-

movable top is not necessary at that time, it per-

forms its function at another time, it performs a

different function, that of removing the line from the

sheave and removing the block from its shackle, has

no connection with the oiling of the block when re-

moving the block ; it has connection with the oiling of

the block when the block is running as it holds the

sides out in position; the solid top would hold the

sides in position but it woud not do the other thing

;

they are independent functions; the function per-

formed by the removable top is old in the prior art;

the oil would feed upon the sheave in the same way
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from an oil reservoir formed by an elbow or a barrel

as shown in Dfendant's Exhibit "D"—the same way
that it would from an interior reservoir of the Gil-

christ patent, the difference being the amount of res-

ervoir capacity, provided, of course, if you could keep

the elbow reservoir on the block.

*'Q. I understand you to say that. Now while

you were examining the Mallory block, you called

attention to the fact that there was a slight differ-

ence in the hole of the pin in one of these blocks, in

that the hole communicated with the oil chamber by

entering the side instead of entering an axial bore at

the end of the pin, so that the oil fed from the

chamber through the hole in the side of the pin then

through the central bore of the pin, and out

again through the radial hole on the bearing. I un-

derstood you to say that was practically the same

thing, amounting to an equivalent of the oil passing

directly through the end of the pin?

"A. Yes, you have the right understanding.

"Q. You don't understand that any new element

or any real element which could be claimed as a new

element, is introduced by that change, do you?

"A. No.

^'Q. In fact if that oil were required to take a

circuitous route and pass through two other holes

before passing through the center of the pin, if it

were so it could feed readily by gravity, and com-

municated so it would feed rapidly through the oil

chamber to the bearing surface of the pin, it would

be a mechanical equivalent?
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*'A. Might get the oil there if passed through

twenty holes.

''Q. Would be a mechanical equivalent ?

"A. No, would not be a mechanical equivalent.

*'Q. How many holes do you have to have before

it would vary ?

''A. This claim reads very clearly that the hole

in the end of the pin communicates with the oil cham-

ber. You know what conununicate means, as I un-

derstand it.

"Q. What do you understand f

*'A. Webster's dictionary says: to communicate,

one to open into another. Now if the pin and the hole

in the pin must communicate with the oil chamber,

then the pin must open into the chamber.

'' Q. That is an axial opening described in the Gil-

christ patent ?

"A. The opening

—

"Q. Axial opening, is it not?

"A. In the pin.

"Q. Axial opening, is it nof?

"A. Opening into the chamber.

"Q. We will read from Claim 1: "A bearing

pin terminally mounted in the sides, and having an

axial opening conununicating with the chamber."

That is the language of the claim, is it not"?

"A. Yes, it says so.

"Q. Is a hole through the side of the pin an

axial opening f

*'A. No.



F. B. MALLORY COMPANY 223

^'Q. It is not?

"A. A hole through the side of a pin is not an

axial opening.

"Q. Then, according to your construction, there

is no hole in this pin axially communicating with the

oil?

"A. Axially. What do you mean?

"Q. Axially opening in the chamber.

''A. The hole in the pin communicates with the

chamber.

"Q. Not an axial hole?

"A. Certainly that hole is axial.

"Q. That one coming up through the side?

"A. That is a hole.

"Q. I speak of the hole going through the side

as a radial hole. Where is your axial hole opening

directly into the chamber.

"A. Right here.

"Q. Is that an axial hole?

*'A. That is an axial hole.

"Q. Does that open into the chamber?

"A. Yes.

"Q. Where does that open into the chamber?

"A. Here.

"Q. This hole here opens here. The axial hole

opens through the raidial hole, does it?

"A. The axial hole enters into the chamber. It

goes clear through the chamber.

"Q. Does it communicate with the chamber?

'
' A. Yes, it enters into the chamber and goes clear

through and comes out the outside.
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"A

"A
Hi

"A

''A

''A

''A

Does it communicate with the chamber ?

Yes, it does.

Through what, a radial hole 1

It is in the chamber.

Q. Does it communicate with the chamber?

Yes.

Through an axial hole ?

Through that hole.

What is that hole?

That is a three-eighths inch hole.

What is it, radial hole or axial hole?

Badial hole."

(Transcript of Testimony, pages 495-498.)

The Mallory block having separable sides is old

in the prior art; there is no co-action between the

separation of the sides and the manner of lubrica-

tion; you couldn't very well hold a block with one

side ; if you oil through one of the sides the fact that

they are separable has no relation to lubrication, but

if you oil through both of the sides, it does ; the fact

that the sides are separable helps you to take the block

to pieces, which is a fimctibn entirely distinct and

separate from oiling, and is old in the art ; the shoul-

dered pin is old in the art ; the purpose of the shoul-

dered pin is to hold the separable sides in their proper

position to keep them from crowing; it is old in

the prior art ; the pin terminally threaded to engage

the two sides is old in the prior art; the function of

the threads and of the pin is to hold the block to-
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gether, and there is no connection with the oiling

or hibricating of the block; the matter of the pin

having an axial opening and a radial hole from the

opening bored axially in the pin to the bearing sur-

face of the pin, to permit lubrication of the bearing,

is old in the prior art ; the function in the oiling de-

vice of a pin or l^lock when the reservoir is enlarged

is a question of degree and time, and except as to

the question of degree is old in the art; the matter

of a sheave journaled for rotation upon a pin and

having oppositely disposed bosses is old in the art;

I don't know as anyone ever attempted to have the

bosses "fit closely but antifrictionally"; referring

to Opsal patent No. 845,041, it looks as though they

fitted closely; the oppositely disposed bosses of the

Hammond patent No. 876,176 fit closely and fric-

tionally into annular recesses ; and if practical would

be a better construction than the Gilchrist construc-

tion, it carries out the claim of the Gilchrist patent

to a greater degree than the Gilchrist device; the

words "anti-frictional" mean that two surfaces are

close together not touching; one doesn't retard any

motion of the other ; so far as the dust-proof feature

is concerned the Hammond device meets all the ele-

ments of the Gilchrist pintent ; there is nothing in the

Gilchrist patent which shows the Gilchrist device

has a closed top, and there is nothing in the Gilchrist

patent which claims a regulation of the flow of oil

by opening or closing of the top; the Gilchrist at-

tachment of the top by means of lugs or ears is old

in the art and performs no function in connection
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with the oil reservoir; the function of the higs is

simply the matter of making a mechanical connec-

tion; the matter of having a top with lugs so as to

properly register with lugs on the side is old in the

art, and used for the purpose of supporting the

blocks and proj^erly spacing the sides, without any

other purpose ; I find in the exhibits introduced here,

patents and devices, each of the elements which we

find in the claims of the Gilchrist patent, as being

old in the art, used for like purposes and performing

like functions.

''Q. You also found that the Mallory side, with

recesses in the side, was not adapted to fit closely

to the oppositely disposed bosses of the sheave ?

"A. I said I found it didn't fit quite as close as

Mr. Gilchrist's.

"Q. It doesn't fit closely at all, does it? You

don't claim it is a close fit between the outer surface

of that boss and the recess?

"A. That depends upon what you call a close fit

f

"Q. I asked you. You wouldn't call that a close

fit, would you?

"A. In comparison with what kind of a fit?

''Q. No attempt to fit at all, is it?

"A. No attempt to fit frictionally, no.

"Q. No attempt at a fit, at all. It is just a means

of supporting the recess from the side of the shell, is

all, isn't it?

''A. Sure.

*'Q. That is all it is intended for, is it not?



F. B. MALLORY COMPANY 227

"A. The same intent, bringing this down in this

shape. The same intent was in Mallory's mind as

was in Gilchrist's mind when he brought it down.

"Q. I didn't ask you to pass on what was in their

minds.

"A. Let me go further. Let me finish the an-

swer. I have designed these block sides, and in-

stead of putting this recess in that form and show

that angle, and bring it close to the hubs, I brought

the metal down, starting at a point up here, in a point

out here beyond the rim of the sheave, and T have

gone right straight to that center piece.

"Q. Would you consider you were within the

claims of the Gilchrist patent ?

"A. No.

"Q. When you did that?

"A. No.

''Q. Why not?

''A. I consider a different construction. There

wasn't any attempt at a hub fit, at all. No relation

between the size of the hub and the size of the an-

nular recess.

"Q. And the purpose of that was to get a long

bearing, was it not?

"A. The purpose of that was to get a long bear-

ing.

"Q. Isn't that the only purpose stated in the

Mallory block ?

"A. I didn't have in mind the possibility of keep-

ing the bearing cleaner; keeping the sand and other
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matter out of it; that I know Mr. Gilchrist had in

mind when he made his model.

''Q. You don't know what Mallory had in mind
when he made this?

''A. I can judge by looking at the block.

"Q. Does that look as though intended for a dust

proof block?

"A. Yes.

"Q. With this extending out at an angle of pretty

near forty-five degrees, and coming to a sharp edge,

with a hole open to all the dust?

"A. If not, why did he come up here at all?

Makes a poor connection. Why didn't he start a

pin bearing and go straight down?

"Q. Ask him about that, although it makes a

neater block. Don't you think it looks better.

"A. I don't know as any neater, no.

"Q. Don't you think it more attractive to the eye

of a logger?

''A. A logger don't look for attractive eyes. He
looks for serviceable things.

^'Q. Don't you try to design blocks to appeal to

the eye of the logger, as well as for practical pur-

poses ?

"A. That never entered my head, to please the

logger's eye. I tried to meet his requirements."

(Transcript of Testimony, pages 504-506.)
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UPON RE-DIRECT EXAMINATION:
In answering the question on cross examination

of the effect that if the outside chamber of the Mor-
gan patent were welded it would contain the elements

of the Gilchrist patent, I understood that I was an-

swering the question as to claim 1 of Gilchrist and

did not intend to state that the Morgan patent if so

welded would answer claims 4 and 5 of the Gilchrist

patent ; I consider that the dust-proof feature of the

Gilchrist block has been slightly impaired by the

Mallory construction.

TESTIMONY OF F. B. MALLORY, recalled as a

witness on behalf of the complainant in rebuttal

:

Witness identifies the catalogue of 1912 and refers

to a cross sectional view or cut of the Gilchrist block

as shown on page 34 of said catalogue.

Mr. Gilchrist furnished me the copy from which

that cut was made; I have not given Mr. Gilchrist

any credit in this advertisement but have designated

the block as "Diamond M Trip Block with oil res-

ervoirs"; the Diamond M is the trade mark of the

F. B. Mallory Company; the Gilchrist block is

marked in this catalogue with my copyrighted trade

mark but Mr. Gilchrist was familiar with that at the

time.

Witness identifies his catalogue in 1913 and the

same was introduced in evidence and marked "Com-

plainant's Exhibit 34."
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This catalogue shows no self-oiling blocks of the

type in suit ; my current catalogue shows some twen-

ty-five varieties of self-oiling blocks.

Witness identifies defendant's advertisement in

the Timberman of January, 1916, and the same was

introduced in evidence and marked "Complainant's

Exhibit 35."

Witness identifies page 22 of the Timberman of

March, 1916, as defendant's advertisement and the

same was introduced in evidence and marked '

' Com-

plainant 's Exhibit 36."

Witness identifies page 26 of the Timberman of

May, 1916, as defendant's advertisement and the

same was introduced in evidence and marked '

' Com-

plainant 's Exhibit 37."

Witness identifies page 28 of the Timberman of

November, 1917, as defendant's advertisement and

the same was introduced in evidence and marked

"Complainant's Exhibit 38."

Witness identifies page 28 of the Timberman of

June, 1919, as defendant's advertisement and the

same was introduced in evidence and marked "Com-

plainant's Exhibit 39."

UPON CROSS EXAMINATION:
Mr. Gilchrist was furnished a copy of my catalogue

No. 5, showing the cut of his block and the shape it

was in ; he was notified before the catalogue was is-

sued and the cut requested; he made no objection to

the advertisement.
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The blocks shown in our advertisements have a

distinctive design of their own, in shape, form, style

of sides and pin arrangement ; I was the first man
to get out blocks of this distinctive design ; the first

sky-line and high-lead blocks of this design with auto-

lubricating sides were put out by the defendant in

March, 1914; Gilchrist had no blocks of that char-

acter on the market at that time for high-lead or sky-

line purposes; the first I remember of seeing Gil-

christ blocks of that kind was in an advertisement

of the Timberman in February, 1916.

MR. M'GARTHY: We have a right to meet
the new matter. Here is what we would like

to do ; a man with experience in logging to meet
this defense brought out

;
probably put Mr. Mal-

lory on for a short time. And as a matter of

showing whether or not our testimony is correct,

I would like Court and Counsel to go down and
look over the stock and catalogues, the exhibits

of blocks as now sold on the market by the de-

fendant, as verification of our testimony in this

respect. Mr. Mallory, the defendant here, is

probably the biggest logging supply man on the

Pacific Coast, and his stock certainly is indica-

tion of which the trade is calling for at the pres-

ent time.

MR. GARY: Built up on our blocks.

MR. M'CARTHY: It is what we want the

Court to see. The only purpose of the oil reser-

voir is the high lead block. Many manufactur-
ers don't manufacture a block with oil reservoir

except for a high lead block.
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TESTIMONY OF CHARLES S. COREY, recalled

as a witness on behalf of the complainant in re-

buttal :

I took over the active management of the Gilchrist

plant, the Willapa Harbor Iron Works, on March

2, 1920, have been in active management a little more

than three months; think proportionate output of

the plant is about twenty self-oiling blocks to one

grease cup block ; the last three months have put out

one hundred and twenty self-oiling blocks and five

grease cup blocks, we have more orders for self-oiling

blocks than we can fill; we advertise both the self-

oiling block and the grease cup block, and are able to

furnish what the trade demands.

Complainant's catalogue introduced in evidence

and marked '

' Complainant 's Exhibit 40. '

'

Comi^lainant 's Exhibit 40 was issued and published

in 1914 and was the catalogue of the Complainant

next prior to Defendant's Exhibit ''3-W."

UPON CROSS EXAMINATION:
We make a special feature of the oil reservoir

blocks.

File wrapper of Gilchrist Patent No. 977,613 in-

troduced in evidence and marked "Complainant's

Exhibit 41."

Complainant Rests.
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TESTIMONY OF F. B. MALLORY, recalled as a

witness on behalf of the defendant in sur-re-

buttal

:

Catalogue of the defendant introduced in evidence

and marked "Defendant's Exhibit 3-Z." This cata-

logue was issued in 1911 and shows on pages 24 and

25 a guard with a cross bar between the shackle and

the sheave ; Complainant 's Exhibit 4 is our most re-

cent catalogue, in which we show one hundred and

forty-seven numbers of logging blocks, thirty-two

of which have oil reservoirs in the sides and the bal-

ance have oil reservoirs in the pin or with straight

or elbow oil cups on the ends of the pin; seven log-

ging blocks are shown with reservoir side and guard

or cross head; nine blocks are shown with the cup

or elbow design with cross heads ; we have never con-

sidered making a moving block, a butt chain block

or a yarding block with an oil chambered side, all

of our blocks of this character are made with an inte-

gral oil chamber in the pin ; the stock which we carry

corresponds with our catalogue ; we carry a full line

of stock to keep in touch with logging demands, cov-

ering the entire Coast from British Colmnbia to Ari-

zona with some export business, and some business in

eastern states; the plate steel or sheet steel sides of

blocks are as serviceable, if not more so, than the

cast steel sides; we are making, and have always

made, blocks with sheet steel sides ; we have the sky-

line equipment, the heaviest equipment that is made,

and it is made of sheet steel sides with reinforced
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strips riveted on the outside ; the overhead carriages

are either lubricated with elbow oil cups screwing

on the end of the pin or by a reservoir that is attached

to the end of the pin and held in place by rivets or

set screws as illustrated in Complainant's Exhibit 4,

at pages 79 to 89, inclusive ; the purjDose of using cast

sides is because they are more readily adapted to de-

sign and distinctiveness than the forging would be;

castings are more uncertain and they are not to be as

freely depended upon as forging or sheet steel sides

because of the blow holes or sjoonginess that occurs.

Witness identifies Diamond M cast side as a side

in which defects have appeared and the same was

introduced in evidence and marked "Defendant's

Exhibit 4r.'/4
' The defects in Exhibit 4-A were that

the metal didn't run about in one place in the oil

reservoir, and caused a leakage, and in the other

place the support of the core was imperfect, and there

is a leak around that; these defects would not have

occurred in a block of boiler plate or sheet metal, be-

cause a joint could be either riveted with a gasket

that would make it tight, or with acetylene to weld

to the side itself, and thereby preclude any leakage

of any kind ; the boiler plate or forged steel plate is

free from blow holes, because it is rolled and re-rolled

from a cast ingot, until the flaws and defects prac-

tically all adhere or else disappear.

Witness identifies Diamond M block side and the

same was introduced in evidence and marked "De-

fendant's Exhibit 4-B."
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This side shows a defect in that after the hole was
drilled in the lugs it opened a fissure that had not

been found before, making it practically useless so

that the side was discarded ; blow holes developed in

it and caused leakage after the blocks had been sent

out by the trade. I never knew of a guard of the

type of Complainant's Exhibit 33 ever being placed

on the market, marked with the Gilchrist patent ; I

never placed guards on the market, marked with the

Gilchrist patent, nor gave my consent thereto to any-

one else ; I never knew of anyone makinga guard of

the type covered by my designed patent prior to the

making of one by myself and applying for a designed

patent thereon.

UPON CROSS EXAMINATION:
I also make a guard with a finger attached to the

shackle; obtained a patent for that form of guard

upon application of December 16, 1911; we are still

using both the H form and the finger form of guard,

probably more of the finger form of guard than the

H form of guard.

"Q. Now with reference to the utiUty of this res-

ervoir type of block, you are willing to admit that

that type of block is a commercial success "?

"A. Yes.

"Q. And you are willing to admit that for high-

lead purposes the oil reservoir block has displaced

the grease cup block?
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"A. Oil reservoir block has been displaced—is

more practical for higii-lead purposes than the grease

cup block or oil cup block.

"Q, And for high-lead purposes you are willing

to admit, has displaced the grease cup block?

''A. But could be made with either forged or cast

steel sides shown here.

"Q. Answer the question. You are willing to

admit the type of block, with reservoir in the side

here, has displaced the grease cup block and other

types of block, with reference to the piling function,

for high-lead work?

"A. We never used the blocks for high lead

—

''Q. Answer the question, yes or no.

"A. Couldn't be any displacement because not

used before.

"Q. Then there isn't any other type of block used

for high-lead work ?

'^A. No.

"Q. Except—

"A. The oil reservoir block.

"Q. (Continued)—The oil reservoir block?

"A. Correct.

"Q. And you are also willing to admit that the

high-lead system of logging is an advanced step in

the logging industry?

*'A. Yes, sir.

"Q, And that it has come to stay?

"A. Yes, sir.

"Q. And makes logging more economical?

"A. Yes, sir.
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"Q. Get out more logs with the high-lead sys-

tem?

''A. Yes, sir.

"Q. For the same outlay of expenditure—same

outlay of expense?

"A. No, I won't say that; it costs more money to

operate a high-lead, and equipment for high-lead is

more expensive than it is for ground work. Be a

very great deal of expense setting the camp and rig-

ging the tree ; very much more expensive.

"Q. But the proportionate increased production

more than over-balances that?

"A. All depends on the condition of the ground,

the size of the timber, and the size of the donkey en-

gine.

"Q. You are going back on your testimony. You
have already admitted that the high-lead system is

a step in advance in the logging industry.

"A. I said so.

"Q. And has come to stay?

"A. Yes.

"Q. And no other form of block is used in that

system of logging except the type of block in suit

here ?

"A. With oil reservoir side.

{Transcript of Te.sfi))io}ifj, pages 526-528.)

The largest producers of the logging blocks on the

Pacific Coast were the Washington Iron Works in

Seattle, Stewart Brothers, Willamette Iron & Steel

Works, Smith & Watson Iron Works, and the F. B.
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Mallory Company of Portland ; we are probably the

largest producers.

MR. MCCARTHY: If the Court please, I
don't think that is competent for the attorney
to introduce catalogues of other firms here, not
connected with this case. Especially on cross-

examination of the defendant.

COURT: What do you claim for the cata-

logues of other firms'?

MR. PECK : To show the way in which they
are pressing this reservoir form of block.

MR. MCCARTHY: I don't see that that has
anything to do with the case.

MR. PECK : To show the utility of it. Wheth-
er it is used; the commercial success of it.

COURT: I don't understand there is any
question about the utility. Used substantially

exclusively for high-lead work.

MR. PECK: And the commercial success

of it.

MR. MCCARTHY: We are willing to admit
the commercial success.

MR. PECK: On that theory of the case, for

whatever it may be worth, we would like to of-

fer the catalogue of the Washington Iron Works
and the catalogue of Stewart Brothers, together

with the catalogues of the Mallory Company.

COURT : File them with the reporter, if of

any service.

{Marked Complainant's ExJiihits 42 and 43.)

MR. PECK: That is all.

RE-DIRECT EXAMINATION:
Question by Mr. McCarthy:

"Q. One question I neglected to ask Mr. Mallory.

Who was it, Mr. Mallory, that promoted the adoption
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of the liigh-lead or skyline system of logging in the

Pacific Northwest ?

MR. PECK: Incompetent, irrelevant and
immaterial. Not a material question in this

case.

COURT: I don't know what you are claim-

ing for that?

MR. MCCARTHY: This is what I claim for

it : That the defendant himself was the one who
promoted and urged upon the camps the intro-

duction of the skyline system of logging, and
made his own logging blocks adapted thereto

at least two years before other manufacturers
followed up with blocks for that system of log-

ging.

COURT: Before the Gilchrist patent?

MR. MCCARTHY: Not before the Gilchrist

patent, but before blocks were made by Gil-

christ for that purpose.

COURT: That wouldn't affect the validity

of the patent one way or the other.

MR. MCCARTHY: No, I don't think it

would. Just shows something on the question

of good faith, as to whether one was trying to

get the other's patent away from him. That
seems to be what this case has reduced itself to.

COURT: That is not the issue in the case.

The issue in this case, as I understand it, is

whether Gilchrist's device was patentable, and
if so, whether the defendant infringed. I don't

think it makes any difference in the case who
promoted the work.

(Transcript of Testimony, pages 529-531.)
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TESTIMONY OF E. L. TAYLOR, recalled as a
witness on behalf of the defendant in sur-rebut-

tal:

United States Letters Patent No. 349,691, issued

to H. Butters, dated September 28, 1886, introduced

in evidence and marked "Defendant's Exhibit 4-C."

Witness identifies a block side as one constructed by

himself, marked "Taylor, Patent Applied For," and

the same was introduced in evidence and marked

"Defendant's Exhibit 4-D."

I did not receive a patent on that style of block

but made application for it in 1911.

Defense Eests.

United States Letters Patent No. 1,145,110, issued

to B. C. Ball, of date July 6, 1915, introduced in evi-

dence and marked "Complainant's Exhibit 44."

CoMrLAINANT ReSTS.

In accordance with the stipulation of counsel in

open court at the time of the admission of the fore-

going patent, defendant thereafter introduced in evi-

dence the file wrapper and contents of Patent No.

1,145,110, issued to B. C. Ball July 6, 1915, and the

same was marked "Defendant's Exhibit 3-E," and

also introduced in evidence the file wrapper and con-

tents of Complainant's Patent No. 1,063,528, issued

to John E. Gilchrist June 3, 1913, and the same was

marked "Defendant's Exhibit 3-F."

Defense Rests.

Case Aegued and Submitted.
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CERTIFICATE OF SETTLEMENT
AND ALLOWANCE.

The foregoing statement of evidence, in conform-

ity with Equity Rule No. 75, is hereby allowed, set-

tied, and certified to be a true and correct.statement

of all the evidence introduced and received on the

trial of said cause.

Dated at Portland, Oregon, this 14th day of Sep-

tember, 1921.

R. S. Bean, Judge.

And afterwards, on the twenty-second day of Sep-

tember, 1921, there was filed in said Court the fol-

lowing

ORDER.
Upon motion of the complainant and appellant,

and for good cause shown, the complainant and ap-

pellant is given an extension of time and including

the fifteenth day of October, 1921, within which to

complete his proceedings on appeal, and to file the

record on appeal and docket this cause in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

Dated at Portland, Oregon, this 22d day of Sep-

tember, 1921.

R. S. Bean, Judge.
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Due, timely and legal service of the foregoing or-

der admitted at Portland, Oregon, this 22d day of

September, 1921.

Loyal H. McCarthy,

Attorney for Defendant and Appellee.

And afterwards, on the —^~ day of October,

1921, the attorneys for the parties entered into the

following

STIPULATION AS TO RECORD.
The attorneys for complainant,, having prepared

and compared with the original record the within

23rinted transcript.

Now, therefore, it is hereby stipulated and agreed

by and between the parties to the within proceedings

for an appeal, by and through their respective at-

torneys, that the within printed record tendered to

the Clerk of the United States District Court for the

District of Oregon for his certificate, is a true tran-

script of the,record of the within cause and that the

Clerk of the said Court shall certify to said printed

transcript without comparison thereof with the orig-

inal record.

Griffith, Leiter & Allen,

Attorneys for Complainant and Appellant.

Loyal H. McCarthy,

Attorney for Defendant and Appellee.

//^
And afterwards, on the -^-^ day of October,

1921, the Clerk of the United States District Court

for the District of Oregon executed the following
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CERTIFICATE.
The attorneys for the respective parties to the

within proceedings, having stipulated that the with-

in printed transcript of record, as prepared, com-

pared and tendered to me for certification by the

attorneys for the complainant and appellant, is a

true transcript of the record in this cause, and

that I shall certify the same without comparison,

Now, therefore, in accordance with the said stipu-

lation, I, G. H. Marsh, Clerk of the District Court

of the United States for the District of Oregon, do

hereby certify that the foregoing transcript of rec-

ord upon appeal in the case in which John E. Gil-

christ is complainant and appellant, and F. B. Mal-

lory Company, a corporation, is defendant and ap-

pellee, is a full, true and correct transcript of the

record and proceedings had in said Court in said

cause, as the same appear of record and on file at

my office and in my custody, the same having been

compared by attorneys for appellant.

And I further certify that the fee for the certi-

fying of the within transcript, to wit, the sum of 50

cents, has been paid by the appellant.

In testimony whereof, I have hereunto set my

hand and affixed the seal,of said Court, at Portland,

in said District, this -^^-day of October, 1921.

G. H. Marsh, Clerk.

}
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